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53203(a)(2) and 53.203(a)(3) of the 
Commission’s Rules and Modification of 
Operating, Installation, and Maintenance 
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Operating, Installation, and Maintenance 
Functions Unda Section 53.203(a)(2)-(3) of 
the Commission’s Rules 

Review of Regulatory Requirements 
for Incumlmt LEC Broadband 
Telecommunications Services 

REPORT AND ORDER IN WC DOCKET NO. 03-228 
MEMORANDUM OPINION AND ORDER IN CC DOCKET NOS. 96-149,98-141,01-337 

Adopted: March 11,2004 Released: March 17,2004 

By the Commission: Chairman Powell, and Commissioner A h t h y  issuing separate 
statements; Commissioners Copps and Adelstein concurring and issuing separate statements. 

1. INTRODUCTION 

1. On November 4,2003, we released a Nobce of Proposed Rulemaking’ to re- 
examine o w  rules implementing the “operate independently” requiremen€d%ction 272(b)(1) of 

* See Section 272@)(lj ’3 “Uperate Independenib” Requiremenr for Section 272 A!Ziotm, WC Docket No. 113- 
228, Notice of Proposed Rulemaking, 18 FCC Rcd 2353% (2003) (Notzce). Comments were filed on December 10, 
2003 by Americatel Corporation (Americatel), AT&T Corp. (ATBtT), BellSoutb Corporation (BellSouth), Qwest 
S m c e s  Corp (Qwest), SBC Communications Inc. (SBC), Sprmt Corporation (Sprint), United States Telecom 

.- 



Federal Communications Commission FCC 04-54 

the Communications Act of 1934, as amended (the Act).’ In &IS Order, w e  conclude, based on 
the reexmation of our rules, that the prohibition against sharing by BOCs and their section 272 
affiliates of operating, installation, and maintenance (OIBCM) functions is not a necessary 
component of the statutory requirement to “operate independently” and is an overbroad means of 
preventing cost misallocation or discrimination by Belt operating companies (l3OCs) against 
unaffiliated rivals.3 We further conclude that we should retain the prohibition against joint 
ownership by BOCs and their section 272 affiliates of switching and trernsmission facilities, or 
the land and buildings on which such facilities are located.‘ In addition, because of our actions in 
this Order, we dismiss as moot petitions filed by SBC and BellSouth, pursuant to Section 10 of 
the Act, seeking forbearance from the OI&M sharing prohibition. Finally, we grant SBC’s 
request for modification of the SBUAmerirech Merger &de? conditions related to OI&M 
services to the extent that these merger conditions are incorporated into the conditions of the SBC 
Advanced Services Forbearance 

IC. BACKGROUND 

A. Sections 271 and 272 

2. Sections 271 and 272 of the Act, which were added by the Telecommunications 

Pursuant to section 27 1, neither a BOC nor a BOC affiliate may provide 
Act of 1 9 6  (1 996 Act), establish a comprehensive framework governing BOC provision of 
“interLATA 
in-region, inkrLATA service prior to receiving section 271(d) authorization from the 

Associabon (USTA), Verizon Telephone and Long Distance Companies (Verizon), and WorldCom, Inc. d/b/a MCI 
(MCI). Rcply comments were filed on December 22,2003 by AT&T, BellSouth, MCI, Qwest, SBC, Spr& and 
Verizon. See Pleading Cycle Establishedfbr Comments on Section 272(bJ(I)‘s “Opw#e Independent&’’ 
Requirement for Section 272 Aflltates, WC Docket No. 03-228, Public Notice, 18 FCC R d  24373 (2003) 

2 47 U.S.C. 5 272@)(1). 

OItM fuucbons wththe BOC or another BOC afiliate. 47 C.F R $53.203(aX2)-(3). 
Sections 53.203(aX2)-(3) of the Commission’s rules prohibit a BOC’s section 272 affiliate from sharing 

47 C.F.R 0 53.2031aXI) 
Applicorionr oJAmwitech Cop, Tramfiror, and SBC Comnomticatwns Im., naasjkree, For Consent to 

3 

4 

S 

Transfer Control of Corporattom H&ng Commrssion Licemes arad Llnes Pwsuunt to Seccim 214 and 310(4 of 
the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Cornmlssion’s Rules, CC Docket No. 98- 
141, Memorandum @moa and Order, 14 FCC Rcd 14712 (1999) (SBUAmeritech Merger Or&), vacuredmporl 
sub nom , Ass h of COlnmUfllCQtlOW Enters Y. FCC, 235 F.3d 662 (D C CX 2001) (ASCENTv FCC) 

Aeview of Regarlatoty Requirements for Incumbent LEC B r d a n d  Telecommunicc#~onr Services, CC 6 

Docket No. 0 1-337, Mernoranchm Opinion and M e r ,  17 FCC Rcd 27000 (2002) (SBC Ahronced SerVicaF 
Forbearance U r W .  

local -5s and transport area and a point located outside such area.” 47 U.S.C. 8 153(21). Telecommuucllfioi” 
is defined as ‘The tmsmlss1m, between or among points specified by the w, of information of the user’s choosing, 
without change m the form or content of tbe infonnation as sent and received.” 47 U.S.C 5 153(43) 

7 The tern “hinterLATA service’’ is defined ~fl the Act as ‘telecommmcahom between a pomt located in a 

2 
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Commission.8 Section 272 requires BOCs, once authorized to provide in-region, interLATA 
services in a state under section 27 1, to provide those services through a separate &liate until 
the sect~on 272 separate affiliate requirement sunsets for that particular state? In addition, 
section 272 imposes structural and transactional requirements on section 272 separate aliates, 
inchdmg the requirement to “operate independently” h m  the BOC.’* 

B. The Non-Accounting Safeguards Orders 

3. Section 272(b)( 1) directs that the separate affiliate required pursuant to section 
272(a) “shall operate independently from the [BOC].”” Tbe Commission adopted d e s  to 
implement the “operate independently” requirement that prohibit a BOC and its section 272 
affiliate from (1) jointly owning switching and transmission facilities or the land and buildings 
on which such facilities are located;’* and (2) providing OI&M services associated with each 
other’s fa~ilities.’~ OI&M functions generally include dl activity rehted to installing, operating, 

47 U.S C. 5 271(bX1). BOCs have now been p t e d  section 271 authority to provide htcrLATA servses 8 

rn all of their in-region states. See FCC, Ferdwal Communications Commission A u t h w k  Quest to Provide Long 
Drrtance Sewrce in Armm; Bell Upraimng Camponies Long Dis$#ce Applkawn Process Cowludw, Entire 
Country Auihoruedfm “All Dtstunm” Service, News Release (Dec. 3,2003). 

extends such 3-year period by rule or order”); see also Section 272#(1) Sunset of the BOC Separate Afihute and 
Relded Requirements, WC Docket NO. 02-1 12, Memorandum Opinion and order, 17 FCC Rcd 26869,26876, para 
13 (2002) (“We fmd that sectmn 272(fx1) should be interpreted as providing for a state-by-state sunset of the 
section 272 separate affiliate and related requirements ”> Even when the separate affiliatt obligation sunsets, BOCs 
m y  elect, and have electcd, to contmue the afEhte structure due to the dominant carrier regulations to which they 
would be subject if they integrated. Therefore, this rule change may have relevance beyond the formal suasct period. 
&e genwally Section 272#(1} Suwet of the BUC Separore Aflliate and &hed Rqtrrremem; 2000 Biennial 
Regdutory R e v z e ~  Separate AfiIiate Regrrrrements of Section 64.1903 of the Commirsion’s Rub, WC Docket No. 
01-1 12; CC Docket No. 00-175, Further NotiOe of Proposed Rulemaking, 1% FCC Rcd 10914 (20035. The section 
272 provisions (other than section 272(e)) have sunset ki New York, Texas, Kansas, and Okhhwna. See Section 272 
Sumers for Yeruon in New York State by Operution of Law on Lkcember 23,2002 Pursuant to Section 272@(1), 
WC Docket No. 02-1 12, Public Notice, 17 FCC Rcd 26864 (2002); k c i o n  272 Suresers fm SBC in the Srure of 
Teras by Operation of Law on hme 30,2003 Pursuant to sectron 272($(1), WC Docket No. 02-1 12, Public Notice, 
18 FCC Rcd 13566 (2003); Section 272 Sunsets for SBC in Krrnsas and Okhhma by Operation o f h  on Jmumy 
22,2004 P w s d  fo Sectmn 272#(2), WC Docket No. 02-1 12, Public N&ce, FCC 04-14 (re1 Jan. 22,2004) 
1a 

See 47 U.S.C. 8 272(aXZ)(B), (fK1) (requinng separate af€iIiate for three years ‘’ununless the Commission 9 

47 W.S C § 272(b)( I } 

Id 

See implementatlan of th Non-Accounttng safegumds of Seclions 271 and 272 of the Communications Acr 

I1 

l2 

of1934, a~ memid, CC Docket No. 96-149, First Repart and brder and Further Notice of Proposed Rulemaking, 
’I I FCC Rcd 21905,21981-84, paras 158-62 (1996) (Non-AccotmClngSqtkguard? order), Order on 
Reoonsidmtion, 12 FCC Rcd 2297 (1997), Second Order on ReEonsidemtig 12 FCC Rcd 8653 (1997) (Nun- 
AccollniIng Su$epd!  Second Or& on Recon), u f d  sub nom. Bell Alianfic Td Cos v FCC, 13 1 F.3d 1044 
(I3 C. Clr. 19!37), Tbird Order m Reconsideration, 14 FCC Rcd 16299 (1999) (Nodccounting Sqfegumd Third 
Order on Recon), 47 C.F R 0 53 203(a)(1). 
13 

0 53.203(ax2)-(3). The CormnisSion reasoned that allowing joint ownership of fafilibes and sharing of OI&M 
functions between BOCs and their Section 272 affiliates could create opportunities for mpmper cost allocat~on and 

SeeNon-Accountjngsafguiud Order, 11 FCC Rcd at 21981-82,21984-86, paras. 158,16366; 47 C.F.R 
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and maintaining (e g , making repairs to) switching and transmission facilities.“ Specificaliy 
with regard to these functions, the Commission’s rules prohibit a section 272 &liate hrn  
performing OI&M functions associated with the BOC‘s facilities. Likewise, they bar B BOC or 
any 30C affiliate, other than the section 272 aEliate itself, h m  performing OI&M functions 
associated with the facilities that its section 272 affiliate owns or leases from a pmmder other 
than the BOC with which it is 

4. On reconsideration, the Commission affirmed its interpretation of section 
2720(1)’s “opmte independently” requirement but also confirmed that it viewed adoption of 
the particular rules as a permissible interpretation of section 272 rather than a mandate of the 
provision itself. I6 Specifically, rejecting ‘’pplain language” statutory construction arguments, the 
Commission affirmed that ‘‘there is no plain or ordinary meaning of [“operate independently”), as 
used in section 272@)(1), that compels us to adopt a particular set of  restriction^."^' Because the 
term is ambiguous, the Commission concluded that it had discretion to interpret the term in a 
manner consistent with Congressional intent.” Finally, the Commission reiterated that, in 
adoptrng rules to implement section 272(b)( 1)’s ‘‘operate independently” requirement, it was 
choosing, as Congress intended, a balance between efficiencies in BOC operations and 
protections against anticompetitive behavior.” 

C. The OI&M Forbearance Petitions 

5 .  Verizon, SBC, and BellSouth each fded petitions for forbearance seeking relief 
from the OI&M sharing prohibitionm On November 3,2003, we dmied the Verizon Petition, 

discrimination that the separate a f f h t e  requirement was intended to prwent. See id at 21981-82, para. 158. At the 
same time, the Comrmssion mognizba that these restrictions an sharimg of facilities and OI&M wwim impose 
costs, mcluding inefficiencies within the BOCs’ corporate stnrcturcs, and that the econw es of d e  and scope 
inherent to integration produce economic benefits to cmumtfl. See id at 21983-84,2 I 986,21991, paras. 162, 
16768,179; see also NmAccounting safegumds Second Order on k c o n ,  I2 FCC Rcd at 8683, para. 55 

14 The Commission Cfd>fied that ‘‘‘shwhg of services’ meam the provision of Seryices by the BOC to its 

section 272 a h a t e ,  or vice versa.” Non-Accounhng&@pur& order, 11 FCC Rcd at21990-91, pars. 178. 

S e e 1 v o n - A c c o v ~ ~ ~ ~ S ~ e ~ # ~  Order, 11 FCC Rcd at 21981-82,21984-86, p m .  158,163-66; 47 C.F.R 
0 53,203@)(2)-(3). 
16 See NomAccm~fingsafegiuvdr Third order on Recon, 14 FCC Rcd at 16309-1 1, paras. 13-15, see also 
~ r r l  at I63 14-1 5 ,  para 20 (afiirmmg the OI&M sharr: prohibhon). 

Id at 16310, para. 14. 

18 Id at 16310-11, paras. 14-15 (CihgPauZey v. Berhenergy Mlnes, Inc , SO1 U S 680,6% (1991) (“Judicial 
dcfercnce to an agency’s interpretation of ambiguous provisions of the statutes it ts authorized to implement reflects 
a sensihvity to the proper roles of the paliWaI and judicial branches. . . . [qhe resolution of ambiguity in a statutory 
text is often more a question of policy thaa of law.”)). 

15 

17 

See Non-AccountingSt$eguards Third # a b  on Reon., 14 FCC Rcd at 16310, p m  14. 
20 Petition of Verizon for Forbearance h m  the Prohibition of Sharing Operating, IrksWation, and 
Maintenance Functions under Sect~on 53.203@)(2) of the Commission’s Rules, CC Docket No. 96149 (filed Aug. 5,  
2002) (verizon Petihon); Petibon of SBC EDr Forbemme from the Prohibition of Sharing Operatln& installation, 
and Maintenance Functions under Swt~ons 53.203(aH2) and 53.203@)(3) of the Commission’s Rules and 

19 
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concluding that we may not forbear from applying requirements of section 272 tbat are- 
lncocporated by reference into section 271 until section 272 is ‘Wfully implemented.’n’ At the 
same time, the Commission adopted the Notice in this proceeding to seek comment on whether it 
should, through a rulemaking, modify or eliminate the rules adopted to implement section 
272(b)( 3 1’s “operate independently” requirement, including the OI&M sharing prohibition. 

6.  Along with its forbearance petition, SBC requested a modification of the 
SBC/Anterrtech Merger Order condition that limited O&M sharing between the advanced 
services affiliate and the BOC or other affiliates.” As part of that request, SBC also asked that 
the Commission clarify that “elimination of the Ol&M restrictions would not affect the relief 
from tariffing” granted in the SBC Advanced Services Forbearance &der.a Although the 
advanced services separate af5liate condition of the merger order itself has technically sunset,” 
SBC continues to comply, through its affiliate Advanced Solutions, Inc. (ASQ, with the merger 
condition as a condition of the forbearance In support of its requests, SBC generally 

~ ~ __ 

Modification of Operating, Instaliation, and Maintenance Conditions Contained in the SBG‘heriteEh Merger 
Order, CC Docker Nos 96-149,98-141 (filed June 5,2003) (Sac Petttian); Petition of BellSouth Corporation for 
Forbearance &om the Prohibition of S h g  Operating, Installation, and Mamtmance Fmetions Under Section 
53.203(a)(2)-(3) of the Comission’s Rules, CC Docket No. 96-149 (filed July 14,2003) (BellSouth Petition}. 

See Petition of Vernon for Forbemumefiorn the Prohtbirion of Sharing Qprding Imtdhon. and 
Maintenance Fmtions Under Section 53 203(a)(Z) of t k  Cornmasion’s Rules, CC Docket No. 96-149, 
Memorandum Opinion and Order, 18 FCC Rcd 23525 (2003) (Verlzon OI%M Forbearance &ab), upped pending, 
Verrron Tel Cos. Y FCC, D.C. Cir. No. 03-1404 Although we denied the VeriZan Petition, we did not reach the 
merits of the three-pmng analysis under section 1O(a). In this Order, we dismiss SBC’s mnd BellSouth‘s forbearance 

21 

petitlorn as moot. 

Qwest also filed a pet~tion far forbearance. On November 14,2003, the Wireline Comwbon Bureau 
(Bureau) granted Qwest’s request to withhw and dismissed Qwest’s for.bwuaace petition. sa0 Petitton ofQwmt 
Servrm Cwporatron for FwbgcrrElncefiom the Prohibition of Performing Operutmg. I n s t d h t b ,  und 
Marntenonce Functions urader Section 53.203(~)(’&(3) of the Commission’s Rules, CC Docket No. %149, Order, 
18 FCC Rcd 24016 (WCS 2003); Petition of Qwest Services Corporat~on for Forbeamce from the Prohibition of 
Performmg Operatmg, Installation, and MaintenanCe Functions under Section 53 203{a)(2)-(3) of the CommisSion’s 
Rules, CC Docket No. 96-149 (filed Oct. 3,2003). 

Verizon, and MCJ. Reply cornmen$ were filed on July 15,2003 by SBC &e Comment Dates Set fw Petition for 
Fwbearpnce andModijmtton Filed@ SBC Comrnunlca:ions Znc., CC Docket NQS. 96-149,98-141, Public Notice, 
18 FCC Rcd 1 1504 (2003) 

“AS1 Tariffimg Forbearance Order.” See, e g , SBC PeMion at 2 n 4 

Merger Order, 14 FCC Rad at 14988-89, Condition 1-12; c$ Application of GTE Corporaion, Tramfmm, andBell 
Atlanhc Corporation, Trcuqferee for Consent to T r w @  Control of Domestic undlntwnational Section 214 and 
330 Authormtzom and Appllc4tioRp to Tramfw Control of a Submarme Cable Landing License, CC Docket No 
98-184, Order, 16 FCC Rcd 16915,16916, para. 2 n.5 (Corn. Car. Bur. 2001) (concludmg hat, as 8 result of the 
holdmg in A S C W v  FCC, a similar condition for Verizon‘s advanced services optrations sunset on January 9, 

&e SBC Petition at 25-27. Comments on the SBC Petitlon were filed on July I, 2003 by AT&T, Sprint, 22 

SBC Petition at 26. In its pet~tion, SBC refers to the SBC Advanced Services Forbearance Or& as the 

See SBC AdvancedServices Forbearance Order. 17 FCC Rcd at 27002-03, p m ,  3-5; SBUArnerrrech 

23 

21 

2002)> 

See SBCAdvamedServtces Fwbearmm order, 17 FCC Rcd at 27003,27008, para. 5,13. 23 

5 
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argued that eliminating these OI&M conditions would be in the public interest for the same 
reasons that eliminating the OI&M sharing prohibition under section 272(b)(1) would be.% 

111. DISCUSSION 

A. Wperate Independently” 

1. Overview 

7. In this Order, we evaluate whether to modify or eliminate the current requirements 
under section 272@)(1) that prohibit OI&M sharing and bar the joint ownership uf certain 
facilities,” As an initial matter, we must evaluate whether we have the discretion to modify the 
requirements we have promulgated to give meaning to the term “operate independently” under 
subsection (b)(l). We determine at the outset that we have such discretion. In reaching this 
conclusion, we reject commented arguments that we must retain both requirements in order to 
give meaning to sactian 272(b)(l)’s “operate independently” language.u We also reject AT&T’s 
suggestion that “operate independently” has a plain meaning, or at least that it must mean that the 
section 272 affiliate and the BOC must operate as fully independent  interest^.^ W e  re- 
instead the conclusion of the previous Commission that Section 272@)(1) is ambiguous.3” 

Seg SBC Pet~tion at 26-27 

47 C.F.R. 5 53.203(a). 

See AT&T Comments at 29,31; MCI Comments at 14; Spnnt Comments at 4; AT&T Reply at 8-10,14; 
MCI Reply at 1-2; Sprint Reply, Attach 1 at 3 4 ,  Attach. 2 at 4, 10. But see Qwest Reply at 8-9, Velubn Fkply at 2- 
4. In the Non-Accountmg Safipm& Orakr, the Commission concluded that, bastd on the principle that a statute 
should be construed so as to give effect to each of its pmveions, the “operate independently’’ language of scct~on 
272@)(1) imposes requircrnents on section 272 separate affiliates beyond those detailed in d o n  272@)(2)-(5). To 
give independent meaning to the ‘‘operate independently” language, the Commission adopted the Ol&M sharing 
protubition and the joht facilities ownership rtstrictiOn. See Non-Rccountrng wepards  orrder, 1 1 FCC Rcd at 
21981, para 156 Section 272@)(2)-(5) provides that the Seetion 272 separate afl’ilinte “(2) shall mtiintrun books, 
records, and accounts m the manner p r d b e d  by the Comtnission which shall be separate i h n  dx books, records, 
and accounts mamtabed by the POCj of which it is an affiliate; (3) shall have ssparate officers, directors, and 
employees from the DOC] of which it IS an a-te; (4) may not obtain d i t  d e r  any amngement that would 
permit a creditor, upon default, to have recourse to the assets of the VOC]; and ( 5 )  shall conduct all transactions 
with the POC] of which it is an affiliate on an arm’s lag& basis with any such transactions reduced to writing and 
avahlable fbr public hispection ” 47 U.S.C. 5 272(b)(2)-(5). 

Marlene H Dortch, Secretary, Federal CommUnicat~ons Commission, WC Docket No. 03-228, Attach. Bf 1-6 (filed 
Fcb 20,2004) Bur ~ e e  Letter h m  Colin S. Stretch, Counsel for SBC, to Marlene H Dortch, Smm, Federal 
Communications Commission, WC Docket No. 03-228, Attach. at 14 (filed Feb. 26,2004) (SBC Feb 26,2004 Er 
Pum Letter), Letter h n  Dee May, Vlce President - Federal Regulatoty A M ,  VuizOn, to Marlene H Dottch, 
Secretary, Federa1 Communications Commission, WC Docket No 03-228, Attach. $1 14 (filed Mar. 4,2004); Letter 
from Melissa E. Newman, Vice Resident - Federal Regulatory, Qwtst, to Markne H Datch, Secretary, F e d d  
Communicatons Commission, WC Docket No. 03-228 at 2-3 (filed Feb. 4,2004) (Qwest Fcb 4,2004 fi Porte 

26 

27 

21 

See, e.g, AT&T Reply at 8-10; Mer from Frank S Shone, Government Affim Director, AT&T, to 29 

Letter). 
SeeNon-Accounting Sufigumuk Order, 11 FCC Rcd at 21917-18, para. 23; id at 21976, para. 147 (“The 

Act does not elaborate on the meaning ofthe phrase ‘operate mdependently ’7, rd at 21998-87, paras. 156-70 

6 
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Significantly, while the Commission concluded in the Non-Accounting Safegrrards order that 
specific structural safeguards merited adoption because their benefits appeared to outweigh their 
anticipated costs,3‘ this result was not compelled by the statutory language itself?’ In fact, to the 
extent that AT&T argues that the section 272 affiliate and the BOC must operate as Mly 
independent interests, its position is undermined by the section 272 statutov scheme, which 
expressly envisions the sharing of some h c t i 0 n s . 3 ~  This contemplated sharing strongly suggests 
that Congress never envisioned that the section 272 affiliate would operate as an entity that was 
entirely walled off from the BOC. In sum, we reject ATBrT’s analysis as being too rigid, failing 
to recognize that the ambiguous phrase “operate independently” is subject to a range of possible 
meanings, and that the Commission's application of ~s tam may change over t h e  as 
circumstances evolve. 

8. We conclude below that we should eliminate the OI&M sharing prohibition but 
retain the joint fxilihes ownership restriction under section 272(b)( l), consistent with our 
obligation to implement the statutory directive that the section 272 a l i a t e  and the BOC 
“operate independently.” An agency is free to modify its interpretation of an ambiguous statutory 
provision when other reasonable interpretations may exist, provided that it acknowledges its 
change of course and provides a rational basis for its shift in policy.” In fact, a reexamination of 
rules is particularly appropriate where, as here, we have gained more experience over time and 
new ways of achieving regulatory goals have developed. In the hstant situation, we have chosen 
to reexamine the rules adopted to implement section 272(b)(l) in light of our eight years of 
experience in implementing the 1996 Act (including applicable cost allocation and 
nondiscrimiition rules), our additional experience with monhorhg section 272 affiliates, and, 
more generally, the growth of competition in all telecommunications  market^.'^ 

9. The evaluation we undertake in this Order employs the methodology used by the 
previous Commission in implementing section 272(b)( l), where we balance the costs of a given 
restricbon against its benefits. Like the previous Commission, we weigh the costs of structural 

(interprehg “operate mdependcntly”); Non-Accuuntmg Sqfegum& 7hird order on Recon, 14 FCC Rcd at 16309- 

31 

32 

choices withm a range of reusonable options for interpretiug the statutory provisioa, not maadptes of section 
272@)(1) itself. Sedum 272@)(1) directs BOCs and their section 272 afliliates to ”qmate independently” but does 
not otherwise specify requirements As a resuit, the Commissmn concluded that the term “operate independently” 
was ambiguous. 

272 affiliate). 

Greater Boston Telmuion Corp v FCC, 444 F.2d 841,852 @.C. Ci. 1972) (explaining that an agency may change 
its rules so long as it supplies a reasoned analysis that prior policies and standards are being deliberately changed); 
see dso Arnericalel Comments at 10, BellSouth Comments at 7 n 13; V e m n  Comments at 6; VerizOn Reply at 2,7 

11,  para^. 13-15. 

See. e g ,  Non-Accuuntmngsafeguardr order, 11 FCC Rcd at 21982,21984, pans. 159, 163. 

As discussed above, the rules adopted to implement the “operate independently" requirement were policy 

See 47 U.S.C 5 272{c)(1) (imposing a nondiscrimination requirement on a BOC’s dealurgs with its sccbon 33 

,% 5 U S.C. Q 553,47 U.S.C. 4 201(b), ATBrTCwp. Y IOW Utrh B d ,  525 U.S. 366,377-78 (1999); 34 

See Nonce, 18 FCC Rcd at 23541, para 6. 3s 
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separation, including inefficiencies within BOC operations, against the benefits of protecting 
consumers from the risks of cost misallocation and disc- ‘on. However, on the record 
before us in this proceeding, we conclude that the benefits of the O I M  sharing prohibition no 
longer outweigh the costs. In contrast, we find that the joint facilities ownership restriction 
continues to have benefits that exceed its costs. We also conclude that retaining only one of the 
two existing restrictions hitially promulgated under section 272(b)(1) Continues io give 
reasonable meaning to the requirement that the section 272 af‘filiate uoperate independently” 
from the BOC. 

. .  

10. In that regard, we expressly reject AT&T’s contention that without the OI&M 
sharing prohibition, the services of the affiliate and BOC would be so integrated as to preclude 
independent operation within the meaning of subsection (b)( 1). In the Non-dccuunting 
Srrfguards Order, the Commission “rewgnize[dj the inherent tension between the ‘operate 
independently’ requirement and allowing the integration of s t ~ v i c e s . ~ ’ ~  Fn large measure on the 
basis of our cost-benefit analysis, we modify the restrictions implementing subsection @)( l), 
making them somewhat different b r n  those of seven years ago. But that does not mean that the 
section 272 affiliate and the BOC are now allowed to become one and the Same entities. To the 
contrary, we continue to give vitality to the phrase “operate independently” by ensuring that the 
entities retain separate ownership of facilities and fully comply with the other requirrmentS of 
section 272(b), including separate governance and ann’s length dealings. 

1 1. In reaching this conclusion, we reject ATBtT’s argument that a section 272 
affiliate whose Ol&M is obtained under an arm’s length contract with the BOC is so “dependent” 
on the BOC as to violate the “operate independently” requirement that Congress has required.37 
That argument fails to recognize the inherent ambiguity of the phrase we must construe. We note 
that the dictionary offers a range of definitions of “indvndent,” some implying a narrower 
scope, such as C‘self-governing,’f18 whereas others suggest a broader meaning, such as ‘but 
affiliated with a larger controlling  nit^''^^ Importantly, however, the dictionary offers no precise 
meaning of the term as AT&T suggests. Rather, we believe that the Commission’s interpretation 
of the term “operate independently” should fit within the plausible meanings suggested by these 
multiple definitions. At a minimum, then, we must ensure that the section 272 affiliate Will 
remain self-governing (as required by section 272@)(3)).’O The approach we adopt here satisfies 
that threshold. Indeed, other provisions of the Act strongly suggest that an OI&M s b g  
prohibition is not inherent in the term “operate independently.” Section 274(b) requires the BOC 
and its electronic publishing affiliate to be “operated independently,” and goes on to spocifically 
prohibit the BOC from “perform[ing] , . . installation, or maintenance of equipment on behalf of 

36 Non-Accountmng Safeguards Order, 1 1 FCC Rcd at 21986, para 168. 

AT&T Reply at 8. 
Merrium Webster ‘s Callegrute Drctionary 591 (loth ed. 1996) (Webster s DiclioMly); see SBC Feb 26, 

Webster ’s Dictionary at 591 I 

47 U.S C. 5 272(b)(3). 

37 

38 

2004 Ex Parte Letter, Attach at I (ctting A m m c m  Hemage Dictionmy 554 (2d Ed. 1991)). 
39 

40 
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[the afIiliate.]’‘‘’ That additional language would be unnecessary if the term “operate 
independently” necessarily foreclosed OI&M sharing, as AT&T urges. 

12. For these reasons, we conclude that the separate fmilities omemhip requirement 
under section 272(b)( l), in combination with the remaining requirements of section 272(b), 
reasonably ensures that the section 272 affiliate will continue to “operate independently’’ h m  
the BOC. Although we retain the discretion to impose additional requirements under subsection 
(b)( 1) should we find they are needed, we do not believe that this provision compfs us to 
prohibit OI&M sharing on the record now before us. We reiterate, as did the prior Commission, 
that there is a range of options available to the Commission in implementing this ambiguous 
provision, and here we have chosen an interpretation that fulfills the statutory directive. 
Consistent with our previous methodology, we have reasonably chosen to eliminate restrictions 
(on OI&M sharing) after finding that their anticipated costs exceed their benefits. 

2. ASCENTv. FCC 

13, Further, we reject AT8rT’s argument that out action to eliminate the OI&M 
sharing prohibition is foreclosed by the D.C. Circuit’s decision in ASCENTv. FCCU As AT&T 
states, we recently held that section 1 O(d) prohibits us from forbearing fiom the requirements of 
section 272 until they are fully irn~lernented.4~ According to ATBLT, the D.C. Circuit held h 
ASCENT v FCC that “even if the Commission does ‘not explicitly invokeu forbearance 
authority,’ the Commission acts unlawfully where it unreasonably interprets the Act’s provisions 
in order to reach ‘the very result it had previously rejected.”* AT&T appears to contend that, 
once the Commission d e t d n e s  that the requirements of a statutory provision fall within the 
section lO(d) limitation on forbearance, the Commission’s rulemaking authority to interpret 
ambiguous tenns within that provision also is restricted. 

14. The ASCENT v FCC decision does not support AT&T’s proposition. In ASCENT 
v. FCC, the appellant argued that the separate affiliate condition of the SBUAmeritech Merger 
Order was “simply a device to accomplish indirectly what the statute clearly forbids,” 
specifically, the exercise of forbearance that was prohibited by section lO(d).“ In the 
SBUAmerritech Merger Order, the Commission did not expressly exercise forbearance under 
section 10 but instead reinterpreted the meaning of the tern “successor or assign” in such a way 

47 U.S C. 8 274(bK7)@). We found that these differences strongly suggest that the term “ o p k  
mdependently” must be read in the context of the specific statutory section. See Non-Accounting Sqfegwrds O A r ,  
11 FCC Rcd at 21981, para 157 Moreover, the fact thmt Congress found it necessary to outline .iO detail the 
“operate independently” requrements for d o n  274 am our finding that the term is atnbiguous, 

see Lerter from Dawd 1. Lawson, Couasel for AT&T, to Marlene hrtch, Secretary, Federal commUnicat~ans 
Comrm~sion, CC Docket No 96-149 at 8 (filed July 9,2003) 

See AT&T Comments at 29 (citmg Verhn OI&#!fForbemance Or&, 18 FCC Rcd 23525). 

See ATBT Comments at 30 (citiag ASCENTv. FCC, 235 F.3d at 666). 

ASCENT Y FCC, 235 F 3d at 665 

41 

See AT&T Comments at 29-30 (cithg ASCENTv. FCC, 235 F.3d at 666); see dso Sprint Reply at 2-3. Bur 42 

u 

44 
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to relieve the advanced services separate affiliate created under the merger order h r n  obligations 
under section 251(c).& The D.C. Circuit expressly held that '*[,]he Commission's interpretation 
of the Act's structure is ~nrea~onabIe.'*' Thus, the court did not dispute the Commission's 
authority to interpret ambiguous statutory provisions." Instead, it ruled on the merits of the 
Commission's interpretation, relying on the well-established principle that agency interpretations 
must be reasanable." Indeed, AT&T's characterization of the holding concedes that this course 
of action would be unlawfd only ifthe Commission "unreasonably herprets the Act's 
provisions .''m 

15. In this Order, we do not exercise forbearan= under section Instead, we 
exercise our rulemaking authority to adopt, modify, or eliminate rules of general applicability, In 
this instance, we are reexamining our interpretation of section 272(b)(T). Our elimination here of 
the OI&M sharing prohibition is a reasonable interpretation of section 272(b)(1) under our 
rulemaking authority, and thus section 1 O(d) of the Act is not implicated, and the ASCENT v. 
FCC decision is distinguished from our actions today. 

B. Operating, Installation, and Maintenance Services 

16. As discussed below, on the record now before us, we fmd that the OI&M sharing 
prohibition is an overbroad means of preventing anti-competitive conduct and poses significant 
costs that outweigh potential benefits, especially given that our non-shuctud safeguards should 
effectively prevent cost misallocation and discrimination. Because this prohibition on OT&M 
sharing is not directly compelled by section 272(b)(1), we eliminate sections 53.203(a)(2)-(3) of 
the Commission's 

17. Benefrlr of Non-slracturd Safeguardh. The OI&M sharing prohibition requires 
the BOCs' provision of OI&M fundons associated with exchange access services, such as 
switched access and s p i a l  access, to be stnrcturslly separate from the section 272 affiliates' 

~ 

&e la! 

Id. at 668. 

%e, e g., rd at 665,668; see also West Reply at 6-7; SBC Reply at 2-3; VerizOn Reply at 2 n.3. 

See, e g, Bell Arl Tel Cos v. FCC, 131 F,3d 1044,1O4849 (D C. Ck. 1997) ( c i a  Troy Cor-. v. 

46 

47 

48 

49 

Browner, 120 F.3d 277,285 (D C. Cr. 1997) (agency interprctatiOn must be "reasohk and consistent with the 
statutorypurpose"); Cleveiw Ohio v US N w l m  Regdutory C m ' n ,  68 F,3d 1361,1367 @.C. Cir. 1995) 
[agency mkrpretarion must be "reasonable and consistent with the staartory scheme and legislative histary")), see 

M 

also Qwtst Reply at 7 m.23-24. 

See AT&T Comments at 30 (emphasis added). 

As noted above, we have expressly heid that we may not forbear from thc O I W  sharing prohibibon until 
d o n  272 is "filly implemented," as required by section 1O(d) See VCVKO~ Ol&M Forbearance &ab, 18 FCC 
Rcd 23525 

sharing prohibition and lmplements smon 272@)(1)'s "operate independently" requirement. 

51 

We do not disturb the requments of section 53.203(a)(1) This provision is unrelated to the Ol&M 52 

10 
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provision of OIgtM functions associated with interLATA s e r v i t ~ s . ~  This separation was 
intended to provide the Commission with the ability to better monitor the perfi~rmance of OI&M 
functions associated with exchange access services and enforce the BOCs’ obligations under the 
Act not to cost misallcscate or discriminate against Unamliated rivals in the provision of 
rnterLATA 
Americatel, AT&T, MU, and Sprint - generally assert that stnrctural regulation, such as the 
current OI&M restriction, is more e f f i v e  than a non-structural approach and that allowing for 
shared provision of OI&M hctions will provide more opportunity €or BOCs to engage 
undetected in cost misallocation, pnce discrimination (e.g,, price squeeze), and pformance 
discrimination. 

Those opposed to eliminating the OI&M sharing prohibition - 

18. While structural safeguards may be helpful in monitoring such behavior, they can 
be a costly and burdensome way to do so, particularly if non-structural safeguards can afford a 
similar level of transparency and protect against discrimination.” In the context of OI&M 
functions, we conclude that the existing non-structural safeguards are well-tailored and sufficient 
to provide effective and efficient protections against cost misdlocation and &scrimination by 
BOCS.~’ Based on the record in this proceeding, we do not expect that eliminating the OI&M 

~ 

The 01&M h m g  prohibrtm also prohibits a BOC affiliate, 0 t h  than the secuon 272 affiliate itself, from 53 

performing Ol&M functions for the section 272 affiliate &e 47 C9.R 4 53.203(aX3). In adopting this provision, 
the Commission reasoned that allowing a third affilmte to provide OJ&M services to the section 272 &hiate would 
create a loophole around the OI&M sharing prohibition of the separate affiliate requirement. See Non-Accounting 
Safepark Order, I 1 FCC Rcd at 21 984, para. 163; Non-.4ccountmg S i + p d  OndLr on k o n ,  14 FCC 
Rcd at 163 14- 15, para 20. Our elimmation of the OIBtM sharing prohibition includes the prahibitmn agaurst a non- 
section 272 affiliate providmg OI&M services to a section 272 affiliate. Because the prmary purpose of the rule 
was to msure that the prohibition was not easily avoided and we now have lifted that prohibition in this order, there 
1s also no need to prohibit sharing of OI&M SUYECS between affilmes 
54 See Non-Accounting Safeguards Ur&, 1 1 FCC Rcd at 2 1984, pma. 163. 

See Amencatel at 4; ATkT Cornments at 3,23; Sprint Comments at 2 4 ,  Attach. 3 at 12, Attach. 4 at 4; 

See, e.g., Qwest Comments at 5 ,  Verizon Commenu at 10-11; Qwest Reply at 9-12. Recognizing the 

55 

AT&T Reply at 17-18; MCi E€cply at 2-5; Sprint Reply, Attach. 2 at 11, 15. 
w 
effectiveness of non-structural safeguards, h e  Cotnmissmn declined, in the Non-Accouwing Safegucadp otder, tu 
impose addittonal structural restrictions on the joint owriershp of other property between the BOC and its section 
272 affiliate or on the shmg of services. The Commission concluded that additional structmd separation 
requirements wen unnecessary given non-structural safeguards, includmg the nondiscrimination provisions, the 
biennial audit requirement, and other requvemmts imposed by section 272. &e NowAccmntrng S@gurdr order, 
11 FCC Rcd ak 21986, para. 167 rWe decline to impose addltiond s t r u c t d  separation requirements given the 
nondlscnmlnation safeguards, the biennial audit requirement, and other public disclosure requirements hposed by 
section 272. In combmatmn with the accounting protections establlshed in the Accounting Sq72guarth order, we 
believe the requirements set forth herein wll protect against potential anlicompetitive behavior.”); see &u zd at 
2 1983-84, p a  162 (“We find that joint ownership of other property, such as ofice space and equipment used for 
marketing or the provision of admhisbtive serVicts, may provldt econodes of scale and scope Without creathg the 
same potential far discrimination by the BOCs, Moreover, we believe that the Commss~m’s accouutirtg d e s ;  the 
separate boolrs, mmds, and acco~mts requirement of section 272(b), and the a d t  rcquuwnent of section 272(d) 
provide adequate protection agrunst the potemal for unproper cost allocation.”) (citations omitted). 

proposed by Amencatel in this proceeding. See Amencatel Comments at 4-5. 
Because we conclude that the exlsting safeguards are effmw, we decline to adopt additional safeguards 37 
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sharing prohibition will materially increase BOCs’ abilities or incentives to midocate  costs or 
discriminate against unaffiliated rivals in price or performance. Nor will eliminating the 
prohibition diminish the ability of the Commission to monitor and enforce compliance with the 
Act in light of non-structural safeguards. Following elimination of the OI&M sharing 
prohibition, the Commission will be able to effectively monitor the perfomance of BOC 
provision of OI&M functions through application of (1) the other section 272 requirements and 
(2) the Commission’s affiliate lmnsactions and cost allocation rules. 

19. We conclude that the remaining section 272 requirements, together with our other 
non-structural safeguards, will continue to serve as important and effective protections against 
anticompetitive conduct by BOCs following elimination of the OI&M sharing prohibition.’8 
Because the requirements of section 272@)(5)59 continue to apply, the requirement to conduct all 
transactions at arm’s length and discIose the details of such transactions on the Internet will apply 
to OI&M services.@ Thu, elimination of the OI&M sharing prohibition would allow the section 
272 afliliate to purchase OI&M semces from the BOC, but the fi l iate would purchase those 
services through a contract negotiated through arm’s length dealing, and that contract would have 
to be reduced to Writing and made publicly available. In addition, the BOC would have an 
obligation under section 272(c)(1) to make those OI&M services, including both systems and 
personnel, available to unaffiliated rivals on a nondiscriminatory basis?’ Accordingly, any 
sharing of OI&M services between the BOC and the affiliate must be done in such a way that the 
provider stands ready to provide service to other entities. Moreover, a BOC’s provision of 
exchange access services to its section 272 affiliate would continue to be subject to the 
nondiscrimidon requirements of section 272(e).62 

20. Further, after the OI&M sharing prohibition is eliminated, BOCs will contime to 
be obligated to maintain accounting procedures that protect against cross-subsidization of the 
section 272 affiliates by the BOCs’ local customemu We do not agree with opponents’ 
assertions that the Commission’s affiliate transaction and cost allocation rules are generally 

- 

See, e,g., VerizOn Comments at 11-12, Verizon Reply at 14. 

47 U.S.C. 0 272eH5). 
See 47 C F.R 0 53.203(e). 

See 47 U.S.C. g 272(c), (eX23, (ex41 

See 47 U.S.C. 9 272(e). 300 will also remain idly Subject to the remalnmg simctural requuements of 

See Qwest Comments at 7-8; Verimn Comments at 12; Qwest Reply at 10; V e b n  Reply at 4 n.6. We 

s9 

MI 

61 

62 

secttom 272(b)(l)-(S). See 11.28, supra. 

note that thew safeguards do not apply to iransaCaons between afliliates. However, as discussed above, the ptinary 
purpose of the rule prohibiting sharing between affiliates was to ens= that the prohbltion against shanng between 
the BOC and the section 272 affiliate was not easily avoided. Because we no longer prohibit shamg between a BOC 
and a sectian 272 affiliate, we no longer have concern that BOCs will use affiliates as a loophole around the sharing 
prohibition B a w e  we &d not Impose the prohibinon on af6liate-tn-dUate bamactions due to a wncem about 
cost misallocat~on between the affiliates, these tmsact~ ‘om need not be lncludcd within thesc safeguards. See n.53, 
supru. 

63 
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inadequate to prevent cross-subsidization." Those rules require, among other things, that the 
BOCs maintain cost allocation manuals (CAMS) that describe the nature, terms, and frequency of 
their affiliate transactions, describe their time reporting procedures, and set forth how they will 
allocate costs between their regulated and nonregulated activities.a Before being p e t t e d  to 
share OI&M services with their section 272 affiliates, we require BOCs to modify those manuals 
to address specifically any OI&M services that they share with their section 272 afEliates and to 
submit the amendments for Commission review. Interested parties will have an opportunity to 
comment on those modifications according to our established procedures for CAM 
modificatlons.66 The BOCs' internal processes for implementing their cost allocation manuals 
will be subject to the Commission's audit processes. 

2 1. The provision of 01&M services will also be reviewed in the biennial audit 
required under section 272(d), and to the extent that an audit reveals problems, such as failure to 
comply with the affiliate lnmactions rules, the Commission could pursue appmpriate 
enforcement action.67 Section 272 audits are performed by independent auditors who review the 
BOW records, conduct interviews, and prepare audit reports. Tbe Commission staff then 
reviews the audit reports to determine compliance with both the structural and non-structural 
requirements of section 272. To date, the independent auditors have completed and provided to 
Commission staff five audit rep-, two concerning Verizon, two concerning SBC, and one 
concerning BellSouth. The section 272 audit reports that have been concluded to date have 
identified certain compliance issues but generally have not disclosed systemic or significant 
issues warranting enforcement action." 

.. ~ 

See, e g-, AT&T Comments at 26-27; AT&T Reply at 19-2 1. 

See 47 C.F.R 8 64 903(a). 

CAM modifications are filed with the Commission for renew and the Commission seeks public comment 

61 

45 

66 

on the modifications. If there is no opposition to the proposal, the Commission netd not issue a witten order 
approving the CAM proposal Rather, the CAM rnod~fications will take effect unless suspended by the Bureau for a 
period not to exceed 180 days. If the proposal is opposed or if the Commission identifies an issue wtb the proposal, 
the CommiSsion or the Bureau will issue an order approving or rejecting the CAM proposal. See 47 C F.R 
Q 64.903@). 

47 U.S C 8 2721d). 

The Commission did issue a Notice of Apparent Liability against V e r b  concluding that Verizori had 

67 

6a 

apparently V i o W  =&on 22O(d) of the Act and section 32 27 of ow rules, which 
account for af!filiate transactions, See Verrzorr Telephone Cornpahim, Inc Apparent Liabilfly for Fogeiw,  File No. 
EB-03-IH-0245, Notice of Apparent Liability for Forfeiture, 18 FCC Rcd 18796 (2003) (VerkonNAL). The 
Verizon NAL did not concern any 01&M issues. Two recent audit reports have disclosed cutah OMM MUGS. See 
BellSouth Section 272 Biennial Report on Agreed Upon Procedures for the Period May 24,2002 to May 23,2003 
Prepad by hicewaterhouseCoopm, Appendix B- 6 4 6 5  filed November 10,2003 in EB Docket No. 03-197, 
VerizOn Section 272 Biennial Report on Agreed U p  Procedures for the Period January 3,2001 to January 2,2003 
Prepared by Pricewaterhousecoopem, Appendix B. 2-3 filed December 12,2003 rn EB Docket No. 03-200. While 
we may consider enforcement m o n  with respect to these issues, there is no rndication that these instances represent 
systemic dmcrimiiatmn by the BOCs m favor of their long distance affiliates. 

to how the BOCs must 
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22. With regard to cost allocation, BOCs assert that they have no incentive to 
misallocate costs under the current price mp regime in which sharing has been eliminated and the 
CALLS structure has been 
reforms, has severed all links between prices and costs, and, therefore, BOCs would gain no 
benefit from misallacating costs since this would not increase their prices or r~enues . ’~  On the 
other hand, opponents argue that, even under the current price cap system, the incentive remains 
for BOCs to subsidize their entry into the interLATA market.” We have already held that our 
price cap rules reduce incentives to cross-subsidize because prices are not directly based on 
accounting No party has submitted persuasive evidence that invalidates this conclusion. 
Because the price cap regime reduces incentives to ~sal lacate casts, we conclude that the price 
cap rules together with the other non-structural safeguards discussed above, effectively limit 
BUGS’ mcentives and abilities to midlocate costs. 

They argue that the Commission, through these 

23. Further, we reject AT&T’s argument that the CoMfnisdon’s existing cost 
allocation rules would allow BOCs to midlocate costs between regulated and non-regulated 
activities.n Specifically, AT&T contends that BOCs would exploit the “prevailing price” cost 
allocation rule “to afford the afliliate all of the benefits of joint activities while bearing little or 
none of the resulting joint costs.”” As AT&T notes, the Commission’s rationale for allowing a 

69 See generally Access Charge Refinn; Pr im C q  Perf.iormance Review for Local h h g e  Carriers, Low 
Yolnme Long Disiunce Users, Fe&ralaa& Joint Bomd on Unrversal Service, CC Docket Nos. %-262,94-1,W- 
249,9645, Sixth Report and Order, Report and Order, Eleventh Repart and order, 15 FCC Rcd 12962 (2000) 
(CAUS Order) (subsequent histwy omitted); see uho id at 12969, para 17 (‘%I the past, all or some price cap 
LECs were rtquued to ‘share,’ or return to ratepayers, earnlngs above specified levcL. This shamg requirement 
was eliminated in 1997.”) (clthg Price Cap Performance Review for Local Exchange Carriers, CC Docket Nos 94- 
1,96-262, Fourth Report and Order m CC Docket No. 94-1 and Second Report and Order in CC Docket No. 96-262, 
12 FCC Rcd 16642,16700 (1997), uffd mparr, rew‘d m p t ,  USTA v. FCC, 188 F.3d 521 (D.C. Cir. 1999)). 

See, e-g , BellSouth Comments at 9-I 0, Qwest Comments a 6-7; SBC Comments at 3; USTA Comments at 
3 ,  Vtrmn Comments at 8-9; BellSouth Reply at 4-9, Qwest Reply at 10; SBC Reply at 2; Verimn Reply at 12-13. 

See, e.g e Americatel Comments at 8-9; AT&T Comments at 23-26, Exh. A; Sprint Reply, Attach. 1 at 10- 
11, Attach. 2 at 6. 

See Non-Accoarntmg Suj%guur& Order, 1 1 FCC Rcd at 21992, para. 18 1 P W t  agree with commenters who 
contend that, in any event, federal price cap regulation reduces a 33oc’s incentives to allocate costs hpmperly,”) 
(citabons omitted); CALLS order, 15 FCC Rcd at 12969, para 17 rAlthough pnce cap regulation eliminates the 
direct Llnk betwccn changes in allocated accounting costs and change in prices, it does not sever the connection 
between accounting costs and pnces eutlrely ”); see also Vwmn v. FCC, 535 U.S. 467,487 (2002) (“Although the 
price caps do not eliminate gamesmmshlp, s m  there am still battles to be fought over the productrvity offset and 
allowable exogenous costs, they do give companies an h d v e  ‘to mprove praductiVity to the maximUm extent 
possible,’ by entitling those that outperfom the produchvity o f k t  to keep resnltmg profits.”) (citations Omitted). 
One vestige of ratc-of-retum regulation that the price cap system retained -the low-end djustmtnt m e c h u h  - has 
been eliminated for any price cap camm exercising pricing flexibility See 47 C.F.R 4 69.731. As a result, none of 
the BOCs may resort to the low-end adjustment, whch would otherwise allow them to raise rates to target a 10.25% 
rate of return if they suffer low earnings. 
n 

70 

11 

72 

See AT&T Comments, Dec&tmn of L.ee L. Selwp, paw. 29-32 (AT&T Selwyn Decl.). 

AT&T Selwyu Decl., para. 30, see 47 C.F R 8 32 27(d); see also Sprint Reply, Attach. 1 at 21. But see 74 

BellSoutb Reply at 12-13, 
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prevailing price allocation for transactions with a section 272 affiliate was that these transactions 
must be made available on a non-discriminatory basis to non-affiliated parties pursuant to 
sections 272(c)(1) and 272(e).75 AT&T argues that the general availability of these Services 
under section 272(c)(1) and 272(e) is no protection against cost misallocation in this situation 
because competitors are not likely to purchase OI&M services from EI BOC." We continue to 
believe that the availability of services on a nondiscriminatory basis prevents BOCs h m  
abusing the prevailing price rule. We cannot conclude on the basis of the record that all 
competitors wouId decline to contract with a BOC for O E M  services, particularly if a BOC 
were to attempt to engage in below cost pricing to its affiliate. We also note that, beyond the 
accounting rules, the Act and the Commission's rules bar cross-subsidies between competitive 
and flOLI-compdtive services.77 Therefore, we find that the OIgtM sharing prohibition is not 
necessary to protect consumers and competitors from harms associated with misallocation of 
costs.n For all these reasons, we no longer conclude, as we did previously, that the sharing of 
personnel for OIgLM would heighten the risk of improper cost allocation or preclude independent 
operation. 

24. Finally, those opposed to eliminating the OI&M sharing prohibition allege that, if 
a BOC is dIowed to share OI&M fLnctions with its section 272 affiliate, it will increase the 
opportunities for performance discrimination and decrease the Commission's ability to monitor 
the BOC's performance in providing OI&M functions to itself and others.79 We conclude, 
however, on the basis of the record, that the OI&M sharing prohibition is not a necessary tool for 

See AT&T Selwyn Ded., para. 30 (citmg Accowting Sofegmh order, 11 FCC Rcd 17539,17601, para, 
137) 

76 &e AT&T Selwyn Decl., para.30. Bur see BellSouth Comments at 10-12; V h n  Comments at 10; 
Verhn Reply at 12 n 23; Letter ffom Brett A. Kissel, Asmiate Director - F e d d  Regulatory, SBC, to Marlene H 
Dortch, Secretary, Federal Comrmmications Commission, WC Docket No. 03-228, Attach. at 1 (tiled Jm. 21,2004); 
Letter b r n  Dee May, Vice President - Federal Fkgulatory, VnizOn, to Marlene H Dortch, Sccl.etary, Federal 
Communications Conmission, WC Docket No 03-228 at 3-4 (filed Jan. 23,2004); Qwest Feb. 4,2004 R Pmte 
Letter at 3-4 We note that, based on the record in tbis procccdmg, it does not appear that AT&T has requested 
Ol&M ~ C G S  6mn a BOC 
n 

75 

See 47 U.S.C. 5 254(k); 47 C.F R $64 901Ic). 

On December 23,2003, the Commission sought commttlt on a proposal by the Federal-State Joint 
Conference on Accounthg to raise the qualification threshold for usmg the method of prevailing price valuation OF 
filiate tramactions from 25 percent to 50 percent. The notice does not seck cumment 011 the prevailing price rule 
as it applies to the sect~on 272 hansactians at 19sue here. s8e FedWa-SWe Joint C+me on Accountrng Issum, 
2000 Biennial Regulatory Review - Compehmrve Review of the Accounting Reqnwementr ~ n d  ARMIS Repmibag 
Requvements for Incumbent Lmd Exchange Carriers Phase U, Jurzsdrctionai &patlons Reforms and Refmal io 
the F W - S t a t e  Joint i3-4 Local Conpitlcion and Brdband  Reporting, WC Docket No. 02-269; CC Docket 

also Letter h n  Federal-State Jomt Conference on Accounting Issues, to Marlene H. Dortch, Stcretary, Fed& 
Comunicatiom C d s n o n ,  WC Docket No. 02-269, Attach. at 23-24 (filed oct. 9,2003). 

see Bcllsouth Comments at 10-12; Qwest Comment at 8-1 1, SBC Comments at 3 n.6; USTA Comments at 3; 
BeBSoutb Reply at 9-10; mest Reply at 11 

78 

NOS. 00-199,80-286,99-301, Notie Of Proposed Rulcmaking, 18 FCC Rcd 2649 1,26993-94, v. 5 (2003); 

See MCI Comments at 5-7, MCI Reply at 3-5, Sprint Reply, Attach 1 at 11-14,20, Attach. 2 at 8-9 But 79 
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detecting discrimination, and that non-structural alkmatives are effective and efficient in 
detecting and deterring performance discrimination. Sections 272(c)(l) and 272je) will continue 
to prohibit discrimhatkin against unrtffiliated rivals." In addition, because we acknowledge a 
relationship between our decision here and our outstanding Notice of Proposed Rulemaking on 
special access performance metrics, we commit to addressing special access performance metrics 
in that proceeding expeditiously." Finally, section 272(d) audits, including the performance data 
reported as part of the audits, provide an effective mechanism for the Commission to detect, 
deter, and punish performance discrimination.a The Commission has enforcement authority to 
address allegations or complaints involving section 272 violations.m As discussed below, any 
additional benefit from the OI&M structurd safeguards is outweighed by their significant costs, 
both operational costs, which are more readily quantifiable, and opportunity costs, which are 
more difficult to quantify. Moreover, we find that the record does not reflect that eliminating the 
OI&M sharing prohibition will increase BOCs' abilities or incentives to discriminate in the 
provisioning of access. 

25. Costs of the OI&MSkaring Prohibition. We find that there is sufficient 
evidence in the r m r d  to show that the OI&M sharing prohibition has increased the section 272 
affiliates' o p t i n g  costs, and that the elimination of the OI&M sharing phibition will likely 
result in substantial cost savings to the afliliates and enable the affdiates to compete more 
eMectively in the interexchange 
prohibition was adopted, the Commission acknowledged that structural separation may sacrifice 
economies of scale and scope." The Commission, nonetheless, concluded that the benefits of the 
01&M sharing prohibition outweighed these costs. We now find, however, that, when we 

ao 

81 

321, Notice of Proposed Rulemaking, 16 FCC Rcd 20896 (2001); see d o ,  e g., MCI Comments at 6-7; Sprint 
Comments, Attach 3 at 13, Attach 4 at 4; MCI Reply at 4-5 (urging the C d s s i o n  to adopt special access 
performance rneeics). 
E2 

effective date of this Order are still subject to the rules that existed during the tune period covered by a particular 
audk 

a3 See, eg., 47 U.S.C 38 208,27l(d)(6). 
84 See BellSouth Comments at 12-13; Letter from Mary L. H e m ,  Assistant Vice President, Federal 
Re@&ny, BellSouth, to M a r h e  Dortch, Secretary, Federal Communications Commission, WC Docket No. 03-28 
at 1 gi Attach at 1-5 (filed Feb. 3,2003) (BellSouth Feb. 3 Ex Parte Letter); Qwest Comam?-s at 4 , l l ;  Qwest 
Comments, Declaration of Rodney L. Miller, paras 4-5 (Qwest Miller hi.); Qwea Comments, Declaration of 
Pam& J Stegora Axberg, paras. 3 4  (Qwest Stegora Axberg Deei.); SBC Petition at 20 & Attach. 1, Declaration of 
hchard Dem, paras. 1 1-22 (SBC Deitz Decl.), Verwn Comments at 19-23 & Attach. 1, VaizOn Petition, 
Declaration of Fred Howard,  para^. 2-5 (VerizW Howard kl.), V ~ l z ~ n  Co-tnts, Am&. 16, V~WXKI June 4 Ex 
Parte Letter ( V a h n  June 4 Pmte Letter); V h n  Comments, Attach. 18 at 6-12 (vcrizon June 24 Ex Parte 
Letter); Verizun Comtnents, Attach 19 at 4 4  ( V e m  A u ~  11 Er Pmte Letter); VerizOn Comments, Attach. 19, 
Supplemental Declaration of Fred Howard, paras. 2-5 (Venzon Howard Sum. Decl.). 
83 

Safiguards Second Order on R~onsideration, 12 FCC Rcd at 8683, para. 55.  

We recognize that, at the time the OI&M sharing 

47 U3.C 9 272(cXl), (e). 

See Perfrmarsce Measurements R n d s t a n d a r d s f O r  Interstate Special Access &nicm, CC Docket No. 01 - 

47 U.S.C. 8 272(d). We note tbat our rule change here is p r o w v e  only. All audits for periods up to the 

See, e g , Nan-Accounting wep& order, 1 1 FCC Rcd at 2 19 1 1,Z I9 13, paras. 7,13; Nom-Accountrng 
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consider the historical and projected costs of the OJ&M sharing prohibition against protections 
afforded by ow structural and non-structural safeguards, the costs of the rule exceed the likely 
benefits of maintaining the d e .  Moreover, we find that the likely savings to the section 272 
affiliates by elimination of the rule, in conjunction with the B O W  adherence to our structural 
and non-structural d e s ,  including the cost allocation rules, supports a Snding for the elimination 
of the OI&M sharing prohibition at this time. 

26. The estimates of the projected savings from relief of the OI&M sharing 
prohibition vary across the BOCs. The BOCs’ estimates of their individual ann& savings from 
the elimination of the OI&M sharing prohibition range from $2 million to $46 miIlimM The 
estimated savings fiom the elimination of the OI&M shanng probibition may vary according to 
the BOC’s particular business decision as to how to structure its section 272 a l i a t e  and how 
OI&M is provisioned by the affiliate.” In addition, there are numerous factors that could a f k t  
the estimates of cost savmgs reaped by elimination of the OI&M sharing prohibition, including 
but not limited to the length of time to the sunset of the last separate miate? the number of 
customers and the volume of traffic served by the section 272 affiliate,” and the time horizon and 
method in which the ailhe’s OI&M functions are integrated into the BOCPO Commenters 

See Bellsouth Conunents eC 4-5, BellSouth Feb. 3 Ex Parte Letter, Attach. at 5 Qwest estimates that it 86 

could save approxunately $20 million in OIgLM activities in 2004 if it and its Section 272 fi l iate were permitted to 
sham OILM functions See @est Cmnmtnts at 4, 1 I;  mest Miller Ded., paras. 4-5; @est Stegora Axberg hd., 
p m  3 4 .  Verizon’s Global Networks Inc (GNI) is Verizon’s seaion 272 af€%atc t b t  provides OI&M s e ~ c e s  to 
its othcr Slraks,  Veriznn estlmatts that GNI would save appmXimetely5183 million h m  2003 to 2006 (S445.6 
million per year). See Venzon Commts at 20. SBC estimates annual saving of $78 million, but this estimate is 
h m  integrating its section 272 affiliates, ASI, and its other data services affiliates, rather than h m  integrating its 
section 272 affiliates into its BOCs. See SBC Comments at 2-3, SBC Dcitz Dtcl., para. 1 1 
87 

For example, BclISouth’s section 272 affiliate made 8 business decision to leasc Edcilitier and to outsource more of 
the Ol&M functionsthan the othcr BOC section 272 affiliates. See BellSouth Comments at 12-13. 
88 There are significant differences m the time horimn from the present to end of the third year from the date 
of each BOC’s Last section 271 approval: BellSouth approximately 21 months (luO5); Qwest approximately 33 
months [ 12/06); VwizOn appmximatcly 24 months (3106); SBC a p p r o h l y  3 1 months (10M). See FCC, RBOC 
Apphkatiom to Pravide In-regioq IntmLATA Sewices Under $271 (visited Mar. I 1,2004) 
<http:/hvww. f c c . g o v l B u r e a u s / C o n z m o n _ C a r r  

See Verizon June 24 Er Parte Letter, Attach 1 at 9-10 As of the fourth quartcr of 2003, Verizon had 16.6 
mllion long distance lines, SBC had 14.4 million long dxtance lints, BellSouth had approxmately 4 nullion long 
dlstance customm, and mest had 2 3 million long distance customers, See Yenzon, V e ~ r o r s  &ports Sold t?v.?rull 
FourtkQuartm and Year-End Results, B d  on Srrong Fundarnentcrls, Press Reltase (Jan. 29,2004), SBC, SBC 
Reports Strong Qth-Quarter Long Distance Lawtch in Muhest, Impruued Retail Access Line Trend, Record Gaim 
in Long Dutame, DSL, Press Release (Jan. 27,2004); BellS~uth, BellSouth Reports Fourth Quarter Earnings, h s s  
Release (Jan 22,2004); Qwest, Qwest Communicutionr Reports Fourth Quurter 2003 Nel &ms Per Diluted S h e  
of $0 17, Full Yeur 2003 Eanrings Per DilutedShare of $0.93, Press Release (Feb 19,2004) 

Far example, whde Vcrizoa’s estimates assume a three-year phase in to integrate GNI’s 01&M functions 
into the B W ,  Verizon’s analysis attempts to minrmtze the abandonment of sunk h v ~ t s  and the cos$ to 
integrate GNI’s and the BOC’s OI&M operationS. See Verizon Commcnts at 15 II 22; VerizOn June 4 B Parre 
Letter, A h &  3 at 1,443 V&mn Juue 24 Ex Pme Letter, Attach. 1 at 11-12; see rrlso Bellsouth Feb. 3 Es Parte 
Letter st I & Attach at 2-3 

See BellSouth Comments at 12-14; MCI Comments at 5; Qwest Comments at 11; AT&T Reply at 3 , l l  

BP 

17 

http:/hvww


FCC 04-54 Federal Communications Commission 

make three pnmary critxisms of the cost estimates of the OI&M sharing prohibition: (1) there is 
insufficient’evidence to substantiate the cost savings (2) the Commission should 
consider whether cost savings could be achieved by the BOCs’ restructuring of their affiliate 
structures or by contracting with other service providers;92 and (3) there is no guarantee any 
savings will be passed on to ~onsmers .~  We discuss these criticisms in hun. 

27, The Commission has previously found that structural separation may sacrifice 
economies of scale and scope.% We find that sufkient evidence is in this record to support the 
contention that the OI&M sharing prohibition significantly increases the BOCs’ respective 
section 272 affiliate's costs and that substantial savings could be reaped by the BOCs if the 
O E M  sharing prohibition is 
reasonable basis for the Commission to assess the existence and likely magnitude of future cost 
savings. In addition, AT&T argues that, because each BOC has chosen a different affiliate 
structure, any costs above the lowest BOC estimate of costs far maintaining structurally separate 
OZgLM services should be summarily discounted. ATBLT contends that we should not weigh 
costs that BOCs incur as a result of their own choices to adopt more costly affiliate structures. 
We reject ATBrT’s assertion that the Commission consider the potentid savings the BOC 
affiliates could reap by altering their afEliate structure or by contracting with other service 
providers rather than the BOC for OI&M services. We believe that this would amount to second- 
guessing by the Commission of a normal business decision, BOCs may have legitimate business 
reasons for adopting a particular structure or choosing to outsource. ATdZT would have us focus 
on whether any number of hypothetical alternatives could be used rather than on the costs and 
benefits of the rule at issue and we do not believe such a focus is appropriate. 

The record evidence submitted by the BOCs provides a 

See AT&T Reply at 3,13-14; AT&T Comments, Exh. A, AT&T Opposidon at 3, 12-13 (AT&T 
opposition); AT&T Opposition, Reply Declaration of Lee Selwyn, paras. 26-27 (AT&T Selwyn Reply Dccl.); 
AT&T Comments, Exh. B, at 16-20 (AT&T Reply to SBC Petition); AT&T Comments, Exh. E, at 5 4  (AT&T Nov. 
15 Ex Pwte Letter); ATgtT Comments, Exh. F, paras 3-6 (AT&T Sehvyn Nov. 15 Ez Parte Dccl.), AT&T 
Comments, Exh. G at 3-4 (AT” July 9 Ex Purre Letter), AT&T Comments, Exh. H, paras. 3-4 (AT&T Selwyn 
July 9 Ex Pme Decl.), AT&T Comments, Exh. J at 2-3 (AT&T Oct. 1 fi Parte Letter); MCI Reply at 5-6, Sprint 
Reply, Attach 1 ,  at 15, 22; Sprint Reply, Attach. 2 at 10. 

92 See AT&T Comments, Attach. J at 6 (ATkT Oct. 1 j!& Pur& Letter); ATkT Reply at 3, l l -13.  

See A T M  Nov. 15 Ex Parte Letter at 7, AT&T Selwyn Nov. 15 Ex Parte Decl., para, 8. 

See, e g., Nan-Accounting SqJeglrmdr Order, 11 FCC Rcd at 2191 1,21913, paras. 7,13; Non-Accounting 

See n.84, supra. We find that the savings the BOCs will likely attain fiom the elimination ofthe OI&M 

91 

93 

% 

spfegumds Second @&r on &onsi&azron, 12 FCC Rcd at 8683, para. 55 

sharing prohibition are sufficient such that they will exceed any benefits h i n  maintaining this rule, while also 
mamtaining the other requirements of section 272@)( 1). See para 3 1, h#u. Moreover, we reject ATBT’s miticism 
that Vcrurm’s analysls neglects to consider the costa to mtegtate tbe BOC’s md GM’s OI&M fimctions because 
V e m n  asserts its m&odology specifically sought to I I ~ I I L M ~  these costs. V c m ’ s  analysis does not assume a 
flash cut to hliy lntegrate the BOC’s and OM’S O W  operations, but rather assumes GNI phases in orgmhtional 
changes over time to take Ml advantage of amition during the m i t i o n  period and to avoid the wnte off of sunk 
mvestments due to the Commission’s separate afl?liate rules. See V e h n  June 24 Er Pmze Letter, Attach at 1 1-13. 
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28. Finally, we disagree that savings reaped by the section 272 affiliates are unlikely 
to be passed on to consumers in the long distance market.% The Commission has found, and 
AT&T has acknowledged that the long distance market is substantially competitive.w In a 
competitive market, it is likely that the savings in additional costs will be passed on to their long 
distance consumers p8 We note that if a BOC fhiled to pass along savings, it would be less 
Competitive in the long distance market v i s -h is  other providers of stand-alone long distance 
services. 

29. We further find that the evidence supports BOCs’ claims that the OI&M sharing 

BOCs argue that the OI&M sharing prohibibon creates an unnecessary 
prohibition imposes inefficiencies that prevent BOCs fiom competing more effectively in the 
interexchange 
regulatory barrier and imposes unnecessary opportunity costs by preventing them fiom providing 
end-to-end services, especially for large business customers, at the same quality as their 
interLATA competitors.1bo For example, Verizon clainzs that the OI&M sharing prohibition 
requires “bandoffs of customer requests for service and repair that add cost and difficulty in 
meeting customer expectations.”101 If the OJ&M sharing prohibition were eliminated, BOCs 
state, they would gain greater flexibility to provide integrated Service offerings that cut across 
traditional interLATA and intraLATA boundaries, including broadband and advanced servic~s.’O1 
Further, the BOCs argue that, because there is no legal prohibition against competitors providing 
end-to-end services on an integrated basis, the OI&M sharing prohibition puts BOCs at a 

See AT&T Nov 15 J% Parre Letter at 7; AT&T Selwyn Nov. 15 Ex Purte Deci., para. 8. 

See, e g , Regulrrtory Treatment of LEC Provhlon of Interachnge Services Originating in the LEC’S Local 

% 

97 

&change Areq Policy and R u h  Concerning the Iwersture, Inrerachge Murhqphce, CC Docket Nos, 96-149, 
96-41, Second Report and Order 111 CC Docket No. 96-149; Third Report and order in CC Docket No. 96-61, I2 
FCC Rcd 15756,15805. para. 86 (1997) pBecause we previously have found that markets for long distance secfylces 
are substantially competitive in most areas, marketplace forces should effectively deter canierS that face competition 
from engaging in the practices that Congress sought to address through the section 2 14 requmenB ”); see AT&T 
Opposition to Petition at 16 n.12. 
ss See gener&v Edgar Brownmg & Jacqueline Browning, Microeconomsc l%eay and Applications 340-49 
(2ded.1986) 
99 See Nm-Accounting Srrfeglrm& &&F, 1 1 FCC Rcd at 21981, para. 156 (statmg that the Commission’s 
task wm ‘to implement section 272 in a manner that ensures that the fundamental goal of the 1996 Act is attamed - 
to open all tele.communicatians markets to robust competition - but at the same time does not impose requirements 
on the BOCs that will unfairly handicap them in their ability to compete.”). 
‘00 

customers from elimination of the Ol&M restrictions are even more important that the dmct cost savings b 
Qwest.”); SBC Comments at 2-3; USTA Comments at 4. Opportunity cost is the vdue of a foregone alternative 
action. Thus, the OIgtM s h m g  prohibhm imposes opportmity costs that include the foregone services bat could 
have been provided m the absence of the prohibition. See The iU7TDlcfionnry of M u k n  Econornrw 3 15 @awd W. 
P e w  ed., 4th ed. 1996). 

See @est Comments at 11-15, Qwest Stegora Axberg Decl., pata 6 (“The benefits to Qwest’s interLATA 

Verizon Comments, Attach 1, Declaration of Steven G. McCully, para. 4. 

Sea BellSouth Comments at 6 8 ,  13-14; Qwest Comments at 14-15; VerizOn Comments at 16; Venzon 

101 

I M  

Reply at 17- I 8 
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competitive disadvantage.lM In response, BOC competitors argue that this is exactly the type of 
coordination that they must perfom for their customers given that they rely heavily on BOC last- 
mile facilities, As a result, they contend that the OlhM sharing prohibition merely “levels the 
playing field” and that eliminating the rules would put competitors at an unfair competitive 
disadvantage. ‘tm 

30. As discussed above, to the extent that the section 272 f i l iate  contracts with the 
BOC for OI&M semices, these services must be provided to unaffiliated carriers on a 
nondiscriminatory basis pursuant to sections 272(c)(1) and 272(e). Therefore, we conclude that 
the Act and our rules will prevent BOCs fkom gaining any undue advantage. Further, we are 
persuaded that consumers will likely benefit from increased competihon based on quality of 
service. We also agree with BOCs that cost savings should allow them to compete more 
effectively with their rivals in the interLATA market, particularly for customers desiring highly- 
customized service bundles such as large enterprise customers, because they will have increased 
opportunities to obtain convenient, competitively priced interLATA services. As we explained 
above, the elimination of the OI&M sharing prohibition does not remove all protections against 
discrimination. 

3 1. On the basis of these findings, we conclude that the OI&hd sharing prohibition 
poses significant adverse consequences - in terms of costs and competition in hterLATA 
services market - that outweigh any potential benefits of enforcing structural separation of 
OI&M swvices, given the protections afforded to consumers and competitors by our non- 
structural safeguards. We fmd that the OI&M sharing prohibition is an overbroad means of 
eliminating the risk of cost misallocation and discrimination in today’s market. For these 
reasom, we eliminate the OI&M sharing prohibition.1M As noted abave, we require BOCs to 
modify their CAMS to address specifically any OI&M Services tbat they intend to provide their 
section 272 affiliates and to submit the amendments for Commission review. 

C. Joint Facilities Ownership 

32. The joint facilities ownership restriction was adopted cancurrently with the OI&M 
sharing prohibition to implement the “operate independently” requirement of section 272@)( 1).lM 

- 

lo’ 

3ellSouth Reply at 14; SBC Reply at 2 n.2, V e m  Reply at 16-17. 
I M  

MCI Repty at 23,67; Sprint Reply, Attach. 1 at 18-20, Attach. 2 at 13-14 
‘Os 

section 272. These services include both interstate and intrastate interLATA services. Therefore, we a&rm the 
Commwion’s conclusiw in the Non-Accounting SafegumdF UrcJer h t  %the rules we establish to implement smon 
272 are bindmg on the states, and the states may not impose, With respect to BOC provlsbn of mtmtnte mterLATA 
service, requirements inconsistent with sections 271 and 272 and the Commission’s d e s  under those provisicms.” 
Non-Accoturrtng SqfegUrrrdF Or&r, 1 1 FCC Rcd at 2 1929, para. 47; see SBC Comments at 5-6. 
IM 

See BellS~uth Comments at 5;  SBC Comments at 3; USTA Comments at 4; VerizOn Comments at 14; 

See Amencatel Comments at 7-8; AT&T Comments at 28, MCI Comments at 5 ;  AT&T Reply at 14-17; 

We note that thls holdmg applies to all interLATA tclecammUaiCations Services provided pursuant to 

See Non-Accountmg safeguardr Order, 1 1 FCC Rcd ai 2 198 1-84, paras 15842 
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The joint facilities ownership restriction, codified in section 53.203(a)(1) of the Commission’s 
rules, provides that “[a] section 272 filiate and the BOC of which it is an affiliate shall not 
jointly own transmission and switching facilities or the land and buildings where those facilities 
are located,”’” In adopting this restriction, the Commission believed that joint ownership of 
facilities could facilitate cost misallocation and discrimination. Based on the record presented in 
this proceeding, we continue to believe that, unlike the OI&M sharing prohibiuon, the costs of 
maintaining separate ownership of facilities do not outweigh the benefits the rule provides 
against cost misallocation and discrimhation.’” For example, based on the recard, we are 
persuaded that shared facilities would likely create significant joint and common costs that would 
be inherently difficult to allocate In making this determination, we are mindful that 
the record support for eliminating the joint facilities ownership restriction i s  much more limited 
and inconclusive than the record that has been presented on the OI&M sharing 
Therefore, we retain the joint facilities ownership restriction to ensure that BOCs and their 
a b a t e s  continue to “operate independently.” 

D. Other Issues 

33. The SBiZAmeritech Merger &der and the SBC Advanced Services 
Forbearance Order. In the SBC Petition, SBC requested that the Commission (1) modify 
Condition I of the SBC/Ameritech Merger Order to eliminate the OI&M sharing restriction; and 
(2) clarify that the modification of the condition would not affect the relief granted in the SBC 
Advanced S e n ~ e s  Forbeurunce In the SBC Ahunced Services Forbearonce Order, 
the Commission conditioned its finding that SBC satisfied the statutory criteria for forbearance 
upon, among others, the condition that “SBC operates in accordance with the separate affiliate 
structure established” in the SBCJAmeritecH Merger Order. In tum, the SBUAmeritech Merger 
Order Condition I imposed restdctions on the sharing of Oi&M sewices between the advand 
services f i l iate  and the BOC or other affiliates. Under the merger condition, SBC was required 
to operate its advanced services affiliate in accordance with requirements governing 
interexchange affiliates under Section 272, including section 272@), with certain exceptions, as 
interpreted by the Commission as of August 27, l  999.’l2 Therefore, SBC seeks modification of 
the merger condition and clarification of the forbearance order because elimination of the OI&M 
s-g phibition in the Comission’s rules would not automatically e b t e  the OI&M 
restrictions in the conditions of these orders. SBC argues that, for the same reasons that the 

47 C F.R 0 53 203(aXI) 
‘OB See, e g , Americatel Comments at 9- 13; AT&T Comments at 10-21 ; AT&T Reply at 4-7. 

‘09 See, e g , AT&T Comments at 17. 
’” See, e.g,  Americatel Comments at 9-13; AT&T Comments at 10-21: BellSouth Comments at 14-16, Qwest 
Comments at k3; SBC Comments at 6, USTA Comments at 4, AT&T Reply at 4-7; BellSouth Reply at 15-17; SBC 
Reply at 3-7. 

See SBC Petition at 25-27. 

See SBffAmerrtech Merger @&r, 14 FCC Rod at 14969-74, Condition 1.3. 

21 



Federal Communications Commission FCC 04-54 

OI&M sharing prohibition should be eliminated under section 272(b)(1), the Commission should 
eliminate the OI&M restriction in these conditions. 

34, In this Order, we grant SBC's request that we modify the SBC/Ameritech Merger 
Order condition regarding OI&M sharjng between the advanced Services affiliate and the BOC 
or other affiliates as it has been incorporated through the SBC Advanced Services Forbearance 
Order. Specifically, we modify the SBC Advmcsd Services Forbearunce Order to the extent 
that the separate affiliate condition of the forbearance granted ixl. that Order included the OI&M 
restrichon contained in the SBC/Ameritech Merger 0rder.'l3 AT&T and Sprint oppose the relief 
from these conditions sought by SBC."' For example, with regard to the SBC Ahmced Services 
Forbearance Order, AT&T argues that, "if the Commission were to Waive any aspect of the 
advanced services separate affiliate requirement imposed in the SBCArnerifech Merger Order, 
SBC would no longer" be complying with the separate 61iate  condition of forbearance."' 
F~rther, AT&T argues that the Commission expressly rejected SBC's arguments in favor of 
lesser safeguards as a forbearance c~ndibon."~ 

35. For reasons consistent with those discussed above with regard to section 
272(b)( 1)'s OI&M sharing prohibition and the reasons discussed in the SBC Aduanced Services 
Forbearance Order, we are persuaded that we should also eliminate the OI&M restriction to the 
extent that it is a condition of forbearance granted in the SBC Advanced Senices Forbearance 
Order. The OI&M restriction adopted in the SBC/Ameritech Merger Order was implemented to 
guard against the same potential anticompetitive conduct by the merged entity that the 01&M 
sharing prohibition under our rules was designed to prevent in the context of section 272 
affiliates. Indeed, the OI&M restriction for the advanced Services affiliate under the merger order 
was less restrictive than the OI&M sharing prohibition for s d o n  272 affiliates. Specifically, the 
merger condition expressly allowed the BOC to provide O€&M services to the advanced services 
affiliate, which was prohibited under the rules for section 272 filiate$. 11' In this Order, we 
eliminate the more onerous rules for section 272 affi3iates. We conclude that it would be 
inconsistent to eliminate the OI&M sharing prohibition in our rules but maintain the lesser 
OI&M restriction as a condition of forbearance when the condition rested on parallel analysis of 
the risks of anticompetitive conduct. Because we conclude that the costs outweigh the benefits 
of the OI&M sharing probibition, the costs of the OIgtM forbearance condition must logically 
outweigh its benefits.'" 

'I3 

'I4 

Modification Comments), Spmt Comments, CC Docket 98-141 at 1-2 (filed July 1,2003). 
'I5 

'I6 See id 
"' 
'Iu 

OI&M shanng prohibition. 

See SBC Advanced Services Forbearance Order, 17 FCC Rcd at 27003,27008, partls. 5,13. 

See AT&T Comments, CC Docket Nos. 96-149,98-141 at 12-16 (filed July 1,2003) (ATgtTMerger 

ATBrT Merger Modification Comments at 14. 

See SBGYAmerrfech Merger Order, 14 FCC Rcd at 14860-61, paras. 364-65 

We no& that this modification is necessary to allow SBC to realize fully the bene* of e h a t m g  the 
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36, We further conclude that eliminating the OI&M restriction fiom the separate 
affiliate forbearance condition does not alter the outcome of our forbearance analysis. First, we 
find that, even without the OI&M restriction, the apphcahon of tariff regulation to SBC’s 
advanced services operations is not necessary to emwe that “charges, practices, classifications, 
or regulations . . . are just and reasonable and are not unjustly or unreasonably discrimirratory.”x’9 
Because SBC and AS1 will be required to comply with all other conditions, including the fi l iate 
transactions rules and nandiscrimhation requirements, we conclude that the separate affiliate 
structure without the OI&M restriction will serve the purposes the Commission envisaged in the 
SBC Advanced Sewices Forbearance Order, and therefore, tariff regulation is not necessary 
within the meaning of the first forbearance criterion. Second, we find that application of tariff 
regulation to SBC’s advanced services operations is not necessary io ensure the protection of 
comume~s,’~ to the extent that SBC complies with all conditions outlined in the SBC Advanced 
Services Forbearance Order other than the OI&M restriction. We continue to believe that the 
separate fi l iate structure will safeguard consumers’ interests within the meaning of the second 
forbearance criterion, and indeed, we expect consumers to benefit k m  increased competition 
based on quality of service and resulting from efficiency gains in SBC’s operations. Third, we 
frnd that, without the OI&M restriction, forbearance from applying the tariff requirements to 
SBC’s advanced services operations will continue to be consistent with the public interest to the 
extent that SBC complies with all other conditions.12’ Specifically, we conclude that, by allowing 
AS1 to compete more effectively based on quality of sewice and improved efficiency, 
forbearance ‘’will promote competitive market conditions,” including ‘‘enhance[d] competition 
among providers of telecommunications seTvice~.~~’~ 

37. We recognize, as AT&T notes, that the Commission rejtctod SBC’s arguments 
that “lesser safeguards would suffice in the event it were to change its afiiliate structure and ways 
of dealing with its advanced services customers.”123 The Commission, however, rejected SBC’s 
argument in the context of a unilateral change to the affiliate structure made by SBC. By 
contrast, here, we, not SBC, are adopting a change to the conditions after full notice, comment, 
and consideration of the underlying issues. Moreover, the Commission expressly stated that it 
was considering only SBC’s affiliate structure as it existed at that time and would not consider 
various hypothekal  structure^.'^ The Commission did not conduct a forktrance analysis with 
regard to the separate affiliate structure under consideration here, specifidly a structure that 
continues to comply with all other conditions of forbearance with the sole exception of the 
OI&M restriction. Here, we have applied the forbearance criteria to the structure presented in the 
SBC Petition, and we find that SBC continues to Satisfy the statutory criteria for forbearance 

47US.C $ 16O(a)(1) 

See 47 U.&C, 8 160(a)(2). 

See 47 U.S.C. 5 160(a)(3). 

47US.C 5 160(b) 

SBC AhumedSmices Furbecaance &&r, 17 FCC Rcd at 27016-17, para. 30. 

See SBC Advanced Services Forbearance order, 17 FCC Rcd at 27008, para 13. 

lza 

12’ 

123 
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h m  the tariff requirement to the extent that it complies with all remaining conditions of the SBC 
Advanced Services Forbearance Order. We emphasize that this modification does not affect in 
any way other conditions in the SBC Advanced Services Forbearance &der and SBC must 
continue to compIy fully with those conditions in order to continue to enjoy the relief granted in 
that order 

38. SBC and BeifSouth Forbearance Petitions. Finally, we dismiss the forbearance 
petitions filed by SBC and BellSouth seehg forbearance from the OI&M sharing prohibition 
because the petitions are moot in light of the action we take in this Order.’= Spccifically, SBC 
and BellSouth sought forbearance from the application of the OI&M sharing prohibition, sections 
53.203(@(2)-(3) of the Commission’s rules. In this Order, we eliminate thuse rules. Because 
SBC’s and BellSouth’s petitions seek forbearance from rules that will IK) longer exist, their 
petitions are moot. 

IV. CONCLUSION 

39. For the reasons discussed above, we conclude that the OI&M sharing prohibition 
is not a necessary component of the statutory requirement to “operate independently” and is an 
overbroad means of preventing cost misallocation or discrimination by BOCs against unaffiliated 
rivals. Therefore, we hereby eliminate sections 53.203(a)(2)-(3) of the Co&ssion’s rules. We 
further conclude that we should retain the prohibition against joint ownership by BOCs and their 
section 272 affiliates of switching and transmission facilities, or the land and buildings on whlch 
such facilities are located. In addition, we dismiss petibons filed by SBC and BellSouth seeking 
forbearance from the OI&M sharing probibition. Finally, we grant SBC’s request for 
modification of the SBC/Amerifech Merger Order conditions related to OI&M services to the 
extent that these merger conditions are incorporated into the conditions of the SBC Advanced 
Services For&earance Order.’26 

V. PROCEDUiiAL MATTERS 

A. Fmal Regulatory Flexibility Certification 

40, The Regulatory Flexibility Act of 1980, as amended @FA),u7 requires that a 
regulatory flexibility analysis be prepared for notice-and-comment demalring proceedings, 
unless the agency certifies that “the rule will not, ifpromulgated, have a significant economic 
impact on a substantial number of small entities,”’= The RFA generally defines the term “small 

125 See g e m &  SBC Petition, BellSouth Petition As noted above, the Bureau has already dismissed Qwwt’s 
forbearance petition See n.21, supra. 
12‘ Pursuant to sect~ons 1 103(a) and 1 427(b) of the Commission’s rules, we find good cause for this Order ta 
be effective upon publication m the Federal Regster because the Order relieves res~ctionS upon carriers under our 
existingmles. See47 C.F.R 06 1.103(a), 1.427@). 
12’ 

Regulatory Enforcement Fairness Act of 1996 (SBREFA), Pub, L. No. 104-121, Title II, 110 Stat. 857 (1996). 
See 5 U.S C $ 603 The FWA, see 5 U.S.C. $5 601-12, has been amended by the Small Busmess 

5 U S.C. 5 605@). 
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entity” as having the same meaning as the terms ‘‘Small business,” “small o r g a n i ~ ~ t i ~ ~ ’ ’  and 
“small governmental juri~diction.”’~~ In addition, the term “small business” has the same 
meaning as the term “small business concern’’ under the Small Business Act.”* A “small 
business concern’’ is one which (1) is independently owntd and operated; (2) is not dominant in 
its field of operation; and (3) sahsfies any additional criteria established by the Small Business 
Administration (SBA).13’ 

41. In the Notice, we sought comment generally on whether we should modify or 
eliminate the rules adopted to implement the “operate independently” requirement of section 
272(b)(1) of the Acf.lJ2 Specifically, we sought comment on wheiher the OI&M sharing 
prohibition is an overbroad means of preventing cost misallocation or discrimination by BOCs 
against unaffiliated rivals.133 We dso sought comment on whether the prohibition against joint 
ownership by BOCs and their section 272 affiliates of switchmg and transmission facilities, or 
the land and buildings on which such facilities are located, should be modified or eliminated.’” 

42. The Order eliminates the OI&M sharing prohibition, under sections 53.203(a)(2)- 
(3) of the Commission’s d e s ,  because the Commission finds that it is an overbroad means of 
preventing cost misallocation or discrimination by BOCs against unaffiliated rivals.135 Further, 
the Order retains the prohibition against joint ownership by BOCs and their section 272 af€iIiates 
of switching and transmission facilities, or the land and buildings on which such facilities are 
located, under sections 53.203(a)(l) of the Commission’s r ~ I e s . ’ ~ ~  

43. The rules adopted in this Order apply only to BOCs and their section 272 
affiliates. Neither the Commission nor the SBA has developed a small business size standard 
specifdly applicable to providers of incumbent local exchange Service and interexchange 
services. The closest applicable size standard under the SBA rules is for Wired 
Telecommunications This provides that such a carricr is small entity if it employs no 
more than 1,500 ernpl~yees.’~’ None of the four BOCs that would be affected by amendment of 

129 5US.C 6 60116). 

Business Act, 15 U.S.C. 6 632). Pursuant to 5 U S.C. 5 601(3), the statutory definition of B small business applies 
% d a s  an agency, after comultation with the Office of Advocacy of the SmaU Business Adminmtion and after 
oppommicy for public comment, establishes one or more defmtions of such term which are approprrate to the 
activltits of the agency and publishes such definition(s) in the Federal Register.” 

5 U S C. 8 60 l(3) (mcorporatmg by reference the definition of “small-business concern” in the Small 

15 U.S.C 5 632. 
47 U.S.C. !j 272(bx1). 

‘33 47 C.F.R 4 53.203(8)(2)-(3). 
13* 47 C F R $ 5 3  203(a)(1) 

47 C.F.R. 8 53203(a)(2)-(3). 
47 C F R $53.203(aXl) 

13 C.F.R 121.201,NAICS code 517110 

136 

13’ id 
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these rules meets this standard. We next turn to whether any of the section 272 fliates m y  be 
deemed a small entity. Under SBA regulation 121.103(a)(4), "SBA counts the . . . employees of 
the concern whose size is at issue and those of all its domestic and foreign affiliates . . . in 
deterrmning the concern's ~iZe." '~~ In that regard, we note that, although section 272 affiliates 
operate independently h m  their affiliated BOCs, many are 50 pacent or more owned by their 
respective BOCs, and thus would not qualify as small entities under the applicable SBA 
regulation.1do Moreover, even if the section 272 affiliates were not "affiliates" of BUCs, as 
defined by SEA, as many are, the Commission estimates that fewer than fifken section 272 
affiliates wodd fdl below the size threshold of 1,500 employees. Particularly in light of the fact 
that Commission data indicate that a total of 26 1 companies have reported that their primary 
telecommunications service activity is the provision of interexchange services,"' the fifteen 
section 272 affiliates that may be small entities do not constitute a "substantial number." 
Because the rule amendments directly affect only BOCs and section 272 affiliates, based on the 
foregoing, we conclude that a substantial number of small entities will not be affected by the 
rules. 

44. Therefore, we certify that the requirements of the Order will not have a significant 
economic impact on a substantial number of small  entities. 

45. The Commission will send a copy of the Order, including a copy of this F d  
Regulatory Flexibility Certification, in a report to Congress pursuant to the Congressrod 
Review Act.'42 In addition, the Order and this final certification will be sent to the Chief Counsel 
for Advocacy of the SBA, and will be published in the Federal Regi~ter.''~ 

B. Final Paperwork Reduction Act Analysis 

46. This Report and Order does not contain information collection(s) subject to the 
Paperwork Reduction Act of 1995 (PRA), Public Law 104-1 3. 

VI. ORDERING CLAUSES 

47, IT IS ORDERED that, pursuant to sections 2, 4(i)4), 272, and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. 44 152,154(i)-(j), 272,303(r), the Repart 
and Order IS ADOPTED. 

48. IT IS FURTHER ORDERED, pursuant to sections 4(i), 10,272, and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. §Q 154(i), 16O727Z,303(r), that the 

13 C.F.R #121.103(aX4). 

See 13 C F  R 0 121 103[c) 

See FCC, Wlrellne Comption Bureau, Industry Analysn and Technoloa Division, Trendi m Telephone 

See 5 U S.C. § 80l(aXl)(A) 

See 5 U S.C. 8 605(b). 
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petitions for forbearance filed by BellSouth and SBC with respect to their operating, installation, 
and maintenance functions ARE DISMISSED as moot. 

49. IT IS FURTHER ORDERED, pursuant to sections 4(i), 4(j), 214(a), 214(c), 309, 
and 31 O(d) of the Communications Act of 1934, as amended, 47 U.S.C. 05 154(i), 154(j), 214(a), 
214(c), 309’3 lO(d), that the petition for modification of the SBCi’Arneritech Merger Order filed 
by SBC IS GRANTED to the extent stated herein 

50. IT IS FURTHER ORDERED, pursuant to sections 1.103(a) and 1.427@) of the 
Commission’s rules, 47 C.F.R. $8 1.1 03(a), 1.427(b), that this Report and Order and 
Memorandum Opinion and Order SHALL BE EFFECTIVE upon publication of the Report and 
Order in the FEDERAL REGISTER 

5 1. IT IS FURTHER ORDERED tbat the Commission’s Consumer and 
Governmental Affkirs Bureau, Reference Information Center, SHALL SEND a copy of this 
Order, including the Final Regulatory Flexibility Certification, to the Chief Counsei for 
Advocacy of tbe Small Business Administration. 

F E I I E W  COhdMWMCATIONS COMMISSION 

Marlene H. Dortch 
SBCEtary 
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SEPARATE STATEMENT OF 
C € W ”  MICHAEL K. POWELL 

Re: Section 2 72 (b)(l) ‘s “Operate Independently” Requirement for Section 272 
Afdiates, Petition of SBC for Forbearuncejvm the Prohibition of Sharing 
Operating, Installation, and Maintenance Functions under Sections 53 203(u)(2) 
and 53.203(a)(3) of the Commission’s Rules and Mudifcation of Operating, 
h.stallution, and Maintenance Conditions Contained in the SBC/Ameritech 
Merger Order; Petition of BellSouth Corporation for Forbearance from the 
Prohibition of Sharing Uperaring, Instidlation, and Maintenance Functions 
Under SDciion S3 203{a)(2)-{3) of the Commissiun ’s Rubs; Review of Regulatory 
Requirements for Incum bent LEC Broadband Tdecommunicutions Services, 
Report und Order in WC Docket No 03-228; Memorandum Opinion und Order in 
CC Dockt  NUS 96-149, 98-141, 01-33? 

Regulators bear an important obligation to retire d e s  that no longer serve their 
intended purpose. Today’s Order is faithful to that charge. This item eliminates the 
unnecessary and costly prohibihon on certain types of h r h g  between Bell operating 
companies (BUCs) and their separate afliliates.’ In this instance, the items find the costs 
of prohibiting BOCs from sharing operations, instaliation and maintenance (OI&M) now 
outweigh the purported benefits. Moreover, other, less intrusive rules already minimize 
the nsk of discrimination and cost misallocation by the BOCs. As a result, the time for 
requiring the prohibition on OI&M sharing has passed. 

Significantly, today’s order does not represent an exercise of OUT forbearance 
authority. Instead, the Commission has fulfilled its obligation to reexamine the 
Communications Act in light of our experience and marketplace changes. While I am 
pleased that the Commission has acted, I also believe that this Commission could have 
achieved this pro-competitive result through the use of our forbearance authority. Indeed, 
as Commissioner Abemthy rightly points out, a forbearance approach would have 
avoided any tension between today’s action and past Commission Orders an this subject. 
Nonetheless, I am pleased that the Commission has moved to update our rules and 
appreciate the support of my colleagues in this proceeding. Consumers benefit when 
providers can direct resources away from complying with unnecessary regulations and 
toward competing in the marketplace. 

-. ~ 

’ 47 C.F.R. 0 53303(aX2)-(3) 
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SEPARATE STATEMENT OF 
CHATRMAN MICHAEL K. POWELL 

Re. Section 27Z(b)(l) ’s “Operate Independently” Requirement for Section 272 
Afilwres, Petition of SBC for Forbearance fiom the Prohibition of Sharing 
Operating, Installation, und Maintenance Functions under Sections 53.203(~)(2) 
and 53.203(~)(3) of the Commission’s Rules und Mod$cation of Operating, 
Insdallution, and Maintenunce Conditions Contained in the SBCiAmeriteeh 
Merger Order; Petitiun of BellSuuth Corporation for Forbemmcefi.om the 
Prohibition of Sharing Operating, Instalhion, and Maintenance Functions 
Under Section 53.203(~)@-(3) of the Commission’s Rules; Review of Regulatory 
Requirements for Incumbent LEC Broadband Telecommunications Services, 
Report and Order in WC Dockel No 03-228; Memorandum Upinion and Order in 
CC Docket NOS. 96-149, 98-141, 01 -337 

Regulators bear an important obligation to retire rules that no longer serve their 
intended purpose. Today’s Order is faithful to that charge. This item eliminates the 
unnecessary and costly prohibition on certain types of sharing between Bell operating 
companies (BOCs) and their separate affiliates.’ In this instance, the items find the costs 
of prohibiting BOCs h m  sharing operations, installation and maintenance (OIkM) now 
outweigh the purported benefits. Moreover, other, less intrusive rules already minimize 
the risk of discrimination and cost misallocation by the BOCs. As a result, the time for 
requiring the prohibition on OI&M sharing has passed. 

Significantly, today’s order does not represent an exercise of our forbearance 
authority Instead, the Comrmssion has fulfilled its obligation to reexamine the 
Communications Act in light of our experience and marketplace changes. While I am 
pleased that the Commission has acted, I also believe that this Commission could have 
achieved this pro-competitive result through the use of our forbeamnce authority. Indeed, 
as Commissioner Abernathy rightly points out, a forbearance approach would have 
avoided any tension between today’s action and past Commission Orders on this subject. 
Nonetheless, I m pleased that the Commission has moved to update OUT d e s  and 
appreciate the support of my colleagues in this proceeding. Consumers benefit when 
providers can direct resources away from complymg with unnecessary regulations and 
toward competing in the marketplace. 

’ 47 C.F.R. 5 53.203(a)(2H3) 
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SEPARATE STATEMENT OF 
COMMISSIONER KATHLEEN Q. ABERNATHY 

Re. Section 272@)(1) ’s “operate IPldependently ” Requirement for Section 272 
Afiliutes, Petition of SBC for Forbearance J h m  the Prohibition of Sharing 
Operating, Installation, and Maintenance Functions Urtder Sectium 53.203(a)(2) 
and 53.203(4(3) of the Commission’s Rules and Modftcation of Operating, 
Installutiun. and Maintenance Conditions Contained in the SBC/Ameritech 
Merger Order; Peiition of BellSouth COT. for Forbemame porn the Prohibition 
of Sharing Operating, Installation, and Maintenance Functions Under Section 
53 203(a)(2)-(3) of the Commission ‘.T Rules; Review of Regulatory Requirements 
for Incumbent LEC Broadband Te~ecommunicatiom Services, Report and Order 
and Memorandum Opinion and Order 

I support the Commission’s decision to eiiminate the prohibition on the sharing of 
operating, installation, and maintenance functions by Bell operating companies and their 
affiliates (the “OI&M rule”). I believe the costs of the OI&M rule clearly outweigh its 
benefits. If the Bell companies are going compete effectively in the market far long- 
distance services, including enterprise broadband services, they cannot be required to 
duplicate functions unnecessarily. The OI&M rule is not necessary to prevent 
anticompetitive conduct because we have preserved the prohibition on joint ownership of 
transmission and switching facilities and also mainfained various non-structural 
safeguards. These safeguards include the requirements to conduct all transactions at 
arm’s length and to disclase the details of such transactions on the Internet, m well as 
obligation to make OI&M services available to unafEliated rivals on B nondiscriminatory 
basis. These measures are sufficient to enswe that the BOCs “operate independently” 
from their long-distance affiliates, as the statute requires (until this requirement sunsets 
pursuant to section 272(f)). 

My only concern is the tension between this Order and the Commission’s recent 
decision rejecting a request for forbearance from the OI&M rule.’ Today, the 
Commission correctly concludes that the OI&M rule is not compelled by the language of 
section 272@)( 1); we are free to abandon it since other safeguards are d c i e n t  to ensure 
that a BOC and its long-distance affiliate “operate independently.” See Report and Order, 
7 7. Four months ago, however, the Commission reached the opposite conclusion. The 
Commission held that section 1 O(d) precluded us h m  forbearing fiom the OI&M rule, 
on the theory that the rule was a “requirement’’ of section 271 and that section, in the 
Commission’s view, has not yet been “fully implemented” (despite the fact that Verizon 
had already been granted section 271 authority in each of its states).’ As my dissent 
pointed out, since the OI&M rule is not in fact a “requirement” of section 271, section 

Petrrion of Veraon for Forbearancefiom the Prohtbiizon of Shuring OpeMnng, Installatiotr, and 
Mainlenance Functions Under Secliorr 53.2113(a)(2) of the Commission’s Rules, Memorandum Opinion and 
Order, 18 FCC Rcd 23525 (rel. Nov. 4,2003) (OI%MForbeararsce Denial Or&). 

U I W  Forbemume Denial order, 18 FCC Rcd at 23527,IS. 
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1OId) posed no bar to forbearance. While I am pleased that the Commission has now 
come around to recognize that the OI&M rule was but one choice among a range of 
permissible safeguards, I believe we should expressly overrule the earlier interpretation. 
The damage has been effectively undone in this context (since the rule change obviates 
the need for forbearance), but the Commission’s erroneous conclusion that it cannot 
forbear from any rule adopted pursuant to section 27 1 or 25 l(c) prior to “full 
implementation’’ of those sections - even where the rule is not compelled by the 
stat~~tory text - could prevent us from taking appropriate deregulatoty action in future 
proceedings. 
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STATEMENT OF 
coMMIssIomR M I C U L  J. COPPS, 

CONCURRING 

Re: Section 272(b)(l) ‘s ‘‘Operate Independently Requirement for Section 272 
Afdiates (WC Docket No 03-228, CC Rocket Nos. 96-149, 98-141, 01-337) 

In Section 272, Congress required Bell companies to provide long distance 
services though a separate affiliate. Under the statute, the affiliate must maintain separate 
books, records and accounts; have separate officers, directors and employees; and must 
conduct all business with its parent on an arm’s length basis, wth transactions reduced to 
writing and available for public inspection. A separate affiliate may not obtain credit 
under conditions that permit creditors to have recourse to its parent. Bell companies are 
prohibited fiom dlscriminating between their own affiliate and other entities in the 
provision of services. This is a strikingly detailed list of obligations. Congress required 
every one of them in the Cornmunicatiom Act. None are negotiable. All must be 
vigorously enforced. 

\ 

Congress also required that the  separate ailiate “operate independently“ horn its 
Bell company parent. As the Commission suggested as far back as 1996, this phrase is 
more ambiguous than its counterpart requirements in Section 272. As a result, the 
Commission came up with two rules to implement its meaning. The Commission 
eliminates one of these rules today-the requirement that affiliates provide separate 
operation, installation and maintenance functions, I support today’s d o n  because I do 
not believe that the statute compels this particular OI&M requirement. 

I lirmt my support to concurring because f believe that with the removal of this 
kind of structural safeguard, it is the right time to consider a non-structural safeguard, 
namely, special access performance metrics. It was more than two years ago that the 
Commission introduced this idea with unanimous support. Special olccess services are 
critical to the business telecommunications economy. This progosal could he a tool to 
ens= quality and nondiscriminatory service. Instead it is gathering dust on the 
regulatory shelf. I hope the Commission will undertake a re-examination of its special 
access policy as the log id  complement to the step we take bere. 
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STATEMENT OF 
COMMISSIONER JONATHAN S. ADELSTEIN, 

CONCURRING 

Re- Section 272(b)(I)’s “Operate Idpendently ” Requirement for Section 
272 Aflliofes, et ul.; Report and Order in WC Docket No 03-228, 
Memorundurn Opinion and Order in CC Docket Nos. 96-149, 98-14], 01-337 

I concur in this Order on the belief that the complete prohibition against sharing of 
operating, installation, and maintenance (OI&h4) services is not necessary b a d  on this 
record, while retention of the joint ownership prohibition is. 

Through section 272, Congress required a separate afElmte and imposed structural 
and transactional requirements between a Bell operating company (BOC) and its long 
distance affiliate, requiring such separation for a minimum of three years. Congress did 
not, however, explicitly specify how the affiliate was to “operate independently” fiom the 
BOC. The Commission adopted the particular rules at issue here to give meanhg to the 
“operate independently” statutory directive. 

The lifting of structural protections is not a trivial matter. In this case, 
nevertheless, I am persuaded by this record that the complete prohibition on sharing of 
OI&M services is no longer necessary. A complete ban on such sharing is not statutorily 
mandated, and the record suggests that concerns against cost misallocation and 
discrimination in both price and performace can be addressed effectively in other ways, 

Without question, the sharing of OI&M services between a BOC and its section 
272 affiliate will result in measurable efficiencies. A complete OI&M restriction imposes 
costs and denies the economies of scde and scope inherent in the integration of some 
semces. Allowing 01&M sharing will enable the BOCs to make better use of thm 
dedicated and experienced w0rkforce.s. On an inkgrated basis, the BOC local exchange 
companies’ many office and field technicians could @om the same work more 
efficiently. 

It is critical, however, that rwising our rules to permit OI&M sharing not sacrifice 
the important goals of preventing improper cost allocation and discrimination, both in 
price and performance, by a BOC and its section 272 affiliate. I place heavy reliance an 
the B O W  full compliance with the other statutory and regulatory safeguards, including 
the nondiscrimination provisions, the biennial audit and other public disclosure 
requirements, sepmte governance and arm’s length dealings, and accounting protections. 
Full compliance with these other safeguatds Will go a long way toward protecting 
competitors and the public. 

1 would have liked to have seen more analytical depth to this item, however. For 
example, we could have examined more specifically the services at issue to understand 
their operational impact or whether to draw any distinction between back office personnel 
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and systems, as the sharing of systems may cause greater concern. We also have more 
direct experience with the section 272(d) audits and underlying performance data than 
what is reflected in the item. I would have liked for that audit experience to have shed 
further light on the sufficiency of the other protections. In addition, 1 would have 
examined the relationship between special access performance measures and the issues 
implicated in this item. The Commission opened a proceeding on special access 
performance measurements more than two years ago, and I would have considered that in 
tandem with today’s action. 

These concerns, however, do not lead me to disagree with the sharing of 0I&M 
services and the benefit of better workforce utilization. Rather, I concur insofar as I 
would have examined in greater depth the services at issue and assured that any potential 
gaps in safeguards were fully addressed through protections such as special access 
performance measurements. 


